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PREFACE. 


The works on Mussalman Law in the English language are 
too few in number to require an apology for the publication 
of a new book on the subject. But a brief account of 
the origin of “ Institutes of Mussalman Law ” may not be 
devoid of interest to the public. Those of my readers whose 
interests in law or politics travel beyond the boundaries of 
India may remember that more than thirty years ago the 
Reglerhent Judiciaire which sanctioned the establishment of 
Mixed Tribunals in Egypt for the purpose of dealing with 
questions arising in civil suits between the Egyptians and the 
subjects of the Powers, also provided for the publication of 
the laws relating to the personal status of the Egyptians.* 
Accordingly the Egyptian Government commissioned a Council 
of the leading Ulemas of the University Mosque of Al-Azhar, 
the greatest seat of Islamic learning, to prepare under the 
presidency of Kadri Pacha, a Judge of the Mixed Tribunal 
of Appeal at Alexandria, a Code of Mussalman Law. The 
result of their labours was a compendium of law based on 
Arabic works of indisputable authority and weight which, being 
translated into French by Kadri Pacha, under the name of 

* Article 36 of the Ileglement Judiciaire runs as follows II {fe Oouvernement Kgyplien) 
pubfiera egalement lea lois relatives au statut personnel des indigenes 
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“ Droit Musvhnan du statut personnel, et des succession* d’aj.res 
le rite Hanafite, ” received the sanction of official recognition by 
the Mixed Tribunals in Egypt.* 

Many years ago while passing through Alexandria on my 
wa}’ from Europe to India, I met Sir John (then Mr.) Scott, 
a Judge of the Mixed Tribunal of Appeal and subsequently 
a Judge of the Bombay High Court, who, in the course of 
an interesting interview, drew m3 7 attention to the excellent 
work of Kadri Pacha as the only attempt at codification of 
Mussalman law, which had the merit of receiving the hall-mark 
of the sanction of a Mussalman Government. Later on, as 
Judge of the Bombay High Court, Mr. Justice Scott, whilst 
deploring the difficulties which the Indian Judiciary had to 
contend with in the administration of Mussalman Law, urged 
me to write a treatise on the lines of the Code of Kadri Pacha, 
adapted to the needs and requirements of m3 7 co-religionists in 
India. Circumstances, however, prevented me from carrying- 
out immediately the suggestion of Sir John Scott. A 
few 3 7 ears ago, thinking lr^self in a better position to do so, 
I wrote to Lord Cromer enquiring whether Kadri Pacha’s 
work was still treated as an authorit3 7 on Mussalman Law. 
His Excellenc3 7 , after consulting the legal advisers of the 
Egyptian Government, ver3 7 kindl3 7 wrote to inform me that 
“ the work in question was an undoubted authorit3 T on Moslem 
Law.” Thereupon I began to work on the lines suggested 
b3 r the late Sir John Scott. “ Institutes of Mussalman Law ” 
ma3 T , therefore, be regarded as a work which owes its inspiration 
to, and is mainty based on, the Droit Musidman of Kadri Pacha. 

* See remarks of Scott, .1., in Abdul Kadir Haji Mahomed v. C. A. Tarver (I L. K., 9 

Bom., 158), ** Institutes of INInssalmnn Law/* p. 273. 
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Before, however, I explain the plan followed by me in the following 
pages, I should like to give a short sketch of the history 
and position of Mussalinan Law in British India. 

When the East India Company undertook the administra¬ 
tion of Bengal, Warren Hastings in 1772 established a number 
of Civil Courts, and directed that in all civil cases Mussalmans 
were to be governed by the laws of the Koran. Mussalinan Law 
Officers well versed in Arabic were, consequently, appointed for the 
purpose of expounding the laws of Islam. This state of things 
continued until the abolition of these Officers in 1864 . That 
far-sighted statesman also happily conceived the idea of having 
some of the standard Arabic books on Mussalman Law 
translated into English. Under his distinguished patronage 
the Hidaycih, the Serajiah and the Sliarijiah were for the 
first time made accessible to English readers. Subsequently, 
after nearly half a century, Mr. Neil Baillie compiled his 
“ Digest of Mahomedan Law ” from translations of extracts of 
the Fcitawa-i-Alamgiri, the celebrated collection of law cases 
compiled under the auspices of Aurangzib and designated after 
the title of that great Emperor. These are still the standard 
works on Mussalinan Law for the use of Indian Courts and 
English lawyers, but their scope and extent being of a limited 
character they have not adequately fulfilled the objects with 
which they were brought out. Thus, it is that through no 
inherent defect in the system, no lack or paucity of materials 
in the original Arabic, the laws of Islam, enveloped as they are, 
for the most part, in the ample folds of mediaeval tomes written 
in the rich and exuberant language of Arabia, remain a hidden 
mystery to our J udiciary and Executive, as well as to the 
European student unacquainted with the tongue of the Prophet 
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of Islam. A well-known Anglo-Indian writer comments on the 
situation as follows : 

“ No country is more interested than ours in facilitating a 
proper course of study of the Islamic Law. We have a very 
large Mahomedan population subject to our rule which is 
passionately attached to its personal law. We have guaranteed 
that all matters regarding marriage, inheritance, and caste, and 
other religious usages and institutions, affecting Mahomedans, 
shall be governed by the laws and usages of Mahomedans. It 
behoves us, therefore, as a nation to see that those who have to 
administer these laws have facilities afforded to them of studying 
the same. Something was no doubt done in the earlier days of 
our Government in India to discharge this imperative duty. 
But much remains to be accomplished before it can be 
justly said that we have done our duty. There are many 
important books on Mahomedan Law which are removed 
from the cognizance of our Courts because they are composed 
in a language which is unknown- to European officers at all 
events who preside over them. Surely, some efforts might be 
made to have the best of these translated by competent scholars.” 

Th is defect, however, is remedied by the fact that the time- 
honoured custom of interpreting and expounding Islamic Law by 
a direct research into the original sources contained in the 
voluminous treatises and commentaries in Arabic which obtained 
during the Mussulman rule in India, and which obtains to-day 
in Turkey, Egypt and Arabia, is still in some measure maintained 
in British India. When abstruse and intricate questions of 
Mussulman Law and Jurisprudence are involved in a case before 
an Indian Court, help is generally sought of the Maulavis versed 
in Arabic, and translations aie made from the original Arabic 
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authorities for the particular occasion and some kind of solution 
is effected. But this mode of instructing the Bench and the Bar 
involves great hardship and entails much trouble and expense 
on the litigants. It is deplorable that, the condition of things in 
India does not favour researches into Mussalman Law, or its 
study from the original Arabic sources by our students, and such 
of them as have devoted themselves specially in that behalf, 
are not, as a rule, called upon to occupy that position in life 
to which their learning and ability entitle them and where 
their special knowledge of the subject could be utilized for the 
benefit of the public. Such a situation, it is needless to say, 
is by no means satisfactory to the Mussalman community of 
India. 

While the Personal Law of the Mussalmans was being 
thus administered by the Indian Courts, Lord Macaulays 
Indian Law Commission were engaged from 1833 in formulating 
proposals for the reform of Judicial establishments, Judicial 
procedure and law of India, and fully after twenty years, their 
recommendations were submitted in March 1854 to Lord 
Romilly’s Royal Commission, for examination and consideration. 
In December 1855, however, the Royal Commission submitted 
their report, in which among other things, the} 7 remarked as 
follows : 

‘‘If on any subject embraced in the new body of law it 
should be deemed necessary that for a particular class of persons 
or for a particular district or place there should be law different 
from the general law, and if there shall be no particular 
and cogent objection to the insertion of such special law into 
the proposed body of law, such special law, we think, ought 
to be provided in that way. Blit it is our opinion that no portion 
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either of the Mahoinedan Law or of the Hindu Law ought to be 
enacted as such in any form by a British Legislature. Such 
Legislation, we think, might tend to obstruct rather than to 
promote the gradual progress of improvement in the state of 
the population. It is open to another objection too, which seems 
to us decisive. The Hindu Law and the Mahoinedan Law derive 
their authority respectively from the Hindu and the Mahoinedan 
religion. It follows that, as a British Legislature cannot make 
Mahoinedan or Hindu religion, so neither can it make Mahom- 
edan or Hindu Law. A Code of Mahoinedan Law, or a digest 
of any part of that law, if it were enacted as such by the Legis¬ 
lative Council of India, would not be entitled to be regarded by 
Mahoinedans as very law itself, but merely as an exposition of 
law, which possibly might be incorrect. We think it clear that 
it is not advisable to make an} r enactment which would stand 
on such a footing.” 

The labours of the Indian Law Commissioners resulted 
in the production of a series of most valuable codes. But the 
question of the extension of the process of codification to Hindu 
or Mussalman Law was never taken up seriously, and the 
opinion expressed by Lord Romilty’s Commission remains 
unchallenged. 

Notwithstanding the immense advantages of codification, 
the Government is handicapped by the consideration that any 
attempt to codify Mussalman Law may be received with serious 
misgivings by tile general body of the Indian Mussalmans as 
an encroachment upon their religious liberty. How far it would 
be feasible in the future to bring about a general agreement 
among the Indian Mussalmans, with regard to the codification 
of their Personal Law, by the pressure of practical needs 
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or other causes which brought into existence the French 
Codes, the Italian Codes, and the German Codes, # it is indeed 
difficult to prognosticate. 

The difficulties which beset the path of the Government in 
the accomplishment of such a task are correctly appreciated by 
Sir Courtenay llbert. In his admirable work on the Govern¬ 
ment of India he remarks : 

“ Those difficulties arise, not merely from tendency of 
codification to stereotype rules which, under the silent influence 
of social and political forces, are in process of change, but from 
the natural sensitiveness of Hindus and Mahomedans about 
legislative interference with matters closely touching their 
religious usages and observances, and from the impossibility in 
many cases of formulating rules in any shape which will meet with 
general acceptance .... The difficulty begins when a particular 
code is presented in a concrete form. Even in the case of such a 
small community as the Khojahs, who have contrived to combine 
adhesion to the Mahomedan creed with retention of certain 
Hindu customs, it has, up to this time, been found impossible to 
frame a set of rules of inheritance on which the leaders of the sect 
will agree. And any code not based on general agreement 
would either cause dangerous discontent or remain a dead 
letter.”!* 

I now proceed to explain the scope, arrangement and method 
of the present work and to indicate its sources. 

The rite of Abu Hanifah is the State religion of the 
Ottoman Empire, and the Mussalman Law as interpreted by 
him is the same all the world over wherever followers of the 


* See “ The Government oj India ” by Sir Courtenay llbert, p. 340. 
t See Ibid, p. 339. 





great Iinam are to he found, whether in Turkey, Egypt, Arabia 
or India. I have, therefore, based my work, as already stated 
above, mainly on Kadri Pacha’s Mussalman Code, and the rules 
of law laid down in the different Articles have been carefully 
collated with the original Arabic copy supplied to me by the 
kindness and courtesy of Lord Cromer. Such Arabic commen¬ 
taries and works on Mussalman Law as have become recognized 
and acknowledged authorities in India, by virtue of their authenti¬ 
city, antiquity or the erudition of their authors, I have utilized 
for the purpose of this treatise. Of these works I have given a 
short history in the Bibliography. I have further endeavoured 
to trace the original sources of every rule of law laid down in 
the different Articles and have collected the corresponding 
original Arabic texts in the Appendix, Article by Article, in order 
to enable the reader to sjo direct to the original sources without 

O O 

much trouble and line! out for himself the true and correct law. 
1 have also given references to Baillie’s Digest of jVIahomedan 
Law,* Hamilton’s English translation of Hidayah,f and Mae- 
naghton’s Principles of Mahomedan La\v,J for the purpose of 
enabling the reader immediately to see how those authorities 
lay down the same principles in an uncodified form. For the 
benefit of those of my readers who have the time or inclination 
to make a further research into the rules of law laid down in 
this treatise, I have given references to two admirable modern 
works relating to Kadri Pacha’s Mussalman Code, viz., Monsieur 
Eug. ClavePs Commentaries entitled “ Droit Musulnurn, du 
statut personnel et des successions d’aprds les differenis rites et 
plus particuherement d’apres Ic rite Iianajite ” § and Professor 


* London, I 860 . 


t Hy Standidi Grove Grady, London, 1870. 
§ Paris, lS9o. 


t Calcutta, 1825. 
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Mahomed Zaidu-nil-Ambanis Commentaries on Al Ahkam~ul- 
Shariah'Jil Ah ivalil - Sh aksicih . # I have also collected important 
decided cases in the Indian Courts and the Judicial Committee 
of the Privy Council, from 1795 to 1906, and arranged them 
under the different Articles in order to enable the reader to 
know the case-law bearing on them. Such Acts and Statutes 
as are applicable to the different Articles, * have also been 
noted. In short, the object I have in view is to bring out 
a handy book .on Mussulman Law with materials already 
alluded to, so that the minimum of labour on the part of the 
student may yield the maximum of result : whilst those with 
more time and patience have all the resources at their disposal for 
obtaining a fair mastery of the subject. 

I also desire to note that I have carefully collected the 
important decided cases under the Shia School and inserted them 
in their proper places, in order to enable the reader to see the 
divergence of that branch of law from the Sunni School. 

In the present treatise, among other things, I have dealt 
with the law relating to marriage, dower and divorce, the law 
relating to children including paternity and filiation, suckling, 
fosterage, the custody of children, maintenance of parents by 
their children, maintenance of relatives other than ascendants 
and descendants, and the law relating to Gifts, Wills and 
Executors. With the rise of the sun of learning in the West 
and of Western domination over the East, the study of Oriental 
languages in India has, owing to various causes, fallen into 
the back-ground, and Indian Mussulman youths are not 
infrequently obliged to learn their own Personal Law in English 
translations. It is hoped that it may be of some advantage 

. ; ¥ 1 ( ‘ : 

* Egypt, 1903. 
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to them to have a full and comprehensive exposition of 
Mussulman Law based on the original Arabic texts carefully 
selected for their benefit. It is a matter of common knowledge 
that in every well-regulated Indian Mussulman household, most 
of the rules on Mussalman Law are, consciously or unconsciously, 
strictly adhered to, although seldom, if ever, a case arising out of 
them comes up before a Court of Justice. An intimate 
acquaintance, therefore, with the law relating to the reciprocal 
rights and duties of husband and wife, of parents and children, 
and maintenance of relations, are of supreme importance. 
Mussulman religion and law are bound up together and the 
Koran itself contains a great code of rules regulating the whole 
of the private and public life of a Mussalman. As religious 
training and moral discipline are essential for the formation of 
character of a Mussulman youth, it is equally important for good 
government and good citizenship that he should be conversant 
with the true principles of his own Law either through the 
medium of Arabic or English. 

The motive of many a crime among the Indian Mussalmans 
remains unfathomed, and the cause of many a life-long hostility 
untraced, for want of familiarity with the forces which influence 
and dominate the life of a Mussalman. I, therefore, venture to 
think that an acquaintance with the subject dealt with in this 
treatise may prove useful also to those called upon to undertake 
the task of administering justice to a large population where 
Mussulmans preponderate. 

I have included the chapter on Missing Persons in this 
treatise, which, strictly speaking, does not belong to this volume, 
as I desire to indicate some of the important changes which have 
been introduced by the Indian Evidence Act. It was understood 
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for many years that a missing person could not be held to be 
dead under Mussahnan Law until after the lapse of ninety years 
from his birth,* but recent decisions on the subject have laid 
down that such a rule of law was one of evidence only and fell 
within the purview of the Indian Evidence Act. I am inclined 
to take the same view with regard to the period of gestation 
under Mussalman Law,f viz., that it is only a rule of pre¬ 
sumption which falls within the scope of the Indian Evidence 
Act. Thus it is highly important to draw a clear distinction 
between the rules of substantive Mussalman Law and those 
which purely belong to the province of adjective Law. The 
rules of Inheritance, Wakf and Pre-emption are not dealt with 
here, but should the reception of the present work be suffi¬ 
ciently encouraging, they may form the subject of a separate 
volume. 

References to Sale’s Koran have been given and cross- 
references to the different Articles are quoted at the foot of the 
page. I have carefully avoided Arabic or technical words, 
and wherever such words are used, I have given their English 
equivalents. The General Index along with the Summary 
of Contents and General Contents will, it is hoped, facilitate 
any search for references. 

No one is more deeply conscious than myself of the defects 
that may have crept into this work, and I can only urge the 
numerous calls on my time and energy, apart from the pressure of 
official work, as an excuse for their presence. But if, in spite of 
these blemishes, “ Institutes of Mussahnan Law ” serves in any 
way to lighten the burden of the student or the task of the 


* See “ Institutes of Mussalman Law,” p. 185* 
t See Ibid , p. 322. 
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Bench and the Bar engaged in the practical application of 
Mussalman Law, I shall deem my labours amply rewarded. 

Finally, I desire to record my thanks to various friends for 
assistance and encouragement ; to the late Sir John Scott, for 
inspiring me with the idea of writing the present treatise; to the 
late Hon’ble Mr. Justice Gilbert Henderson, for fostering and 
developing that idea ; to the Earl of Cromer for his kindness and 
courtesy in readily supplying me with necessary books and 
information; to the Hon’ble Sir John Stanley, Chief Justice, 
Allahabad High Court, for valuable suggestions and continuous 
encouragement; to Mr. F. K. Dobbin, Judge, Presidency Court 
of Small Causes, for the correction of the proofs; to Mr. M. 
Y. Gauher Ali, Barrister-at-Law, for helping me in translating 
the French of Kadri Pacha’s Mussalman Code into English ; 
am] lastly, to Mr. Gerald H. Carey, Barrister-at-Law, Cairo, 
Egypt, for revising my translations from the French into English. 

A. F. M. ABDUR RAHMAN. 

10, Toltollah, Calcutta ; 

July 5, 1907. 
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BIBLIOGRAPHY OP WORKS IN THE ORIGINAL 

ARABIC. 


Aieni (Bombay)— 

A commentary on Kunz ulDukaik by Mahmood bin Ahmed, 855, A. H. 

Bahrr-ul-Rayek (Egypt, 1311, A. H.)— 

“The Bahrr-ar-Rayik is by Zain-al-Aabidin Ben Nujaim*al-Misri, who- 
died in A. H. 970 (A. D. 1562). He left his work incomplete at 
his death, but it was finished by his brother, Siraj-ad-Din Umr, who 
also wrote another and inferior commentary on the same work, entitled 
the Nahr-al-Faik.”—Introduction to Morley’s Digest of Indian Cases, 
Vol I, p. cclxx. 

See also Kashf-uz-Zunun , Vol. V, p. 250 (Leipzig.) 

DurruLMukhtar (Lucknow, 1314, A. H.)— 

“ A note book, or Hashiyat, entitled the Hashiyat-al-Tahtawi Ala Durr- 
ul-Mukhtar, was printed and published at Bulak, in the year 1839 
(A. H. 1254); but I have not seen it, and am not aware whether it be 
explanatory of the work of Al-Hiskafi, or of some other treatise bearing a 
similar title.”—Introduction to Morley’s Digest of Indian Cases, Vol. I, 
pp. cclxxxviii—cclxxxix. 

Fatawa i-Alamgiri (Lucknow, 1312, A. H.)— 

“The Fatawa-i-Alamgiri was commenced in the year of the Hijrali 1067 
(A. D. 1G56), by order of the Emperor Aurangzeb Aalamgir, by whose 
name the collection is now designated. It contains a bare recital of law 
cases, without any arguments or proofs; an omission which renders it 
defective for elementary instruction. The immense number of cases, 
however, compensate in some measure for this want, which is, moreover, 
supplied by the Hedayah, and other works ; and the insertion of argu¬ 
ment can the more readily be dispensed with, since the opinions of the 
modern compilers could not have been esteemed of equal authority with 
those of the older writers on jurisprudence, and the mere decisions, 
without comment or explanation, are equally applicable to particular 
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cases, when illustrated and explained by reference to works of authority 
as text books.”—Introduction to Morley’s Digest of Indian Cases, Vol. I, 
p. cclxxxix. 

“Of the books of Futawa which have been mentioned, none appear to require 
further notice, except the Fatawa-i-Alamgiri. Mr. Hamilton, by an 
extraordinary mistake, has stated this work to have been composed in 
the Persian language, by the authority and under the inspection of the 
‘Emperor Aurangzeb;’ whereas it is well-known to have been written 
in Arabic, the usual language of Mahammudan law and science; and to 
have been translated into Persian, by order of the Emperor’s daughter, 
the Princess Zeb-oo-Nisa. Several copies of the Arabic original are in 
Calcutta; and some imperfect copies of the Persian version ; or rather of 
parts of it. In the catalogue of books appertaining to the Nizamat 
Adalut (among which is an incomplete copy of the Arabic Fatawa-i- 
alumgeeree), the Kazee-ool-Koozat describes this work in the following 
terms :—‘It was commenced in A. H. 1067,’ corresponding with the 11th 
year of Alamgir’s reign.”—Harington’s Analysis of the Bengal 
Regulations, Vol. I, p. 243. 

Fatawa-i-Kazi Khan (Lucknow, 1295, A H)— 

“The Fatawa-i-Kazi Khan, or collection of decisions of the Imam Fakhr- 
ad-Din Hasan Ben Mansur al-Uzjandi al-Farghani, commonly called 
Kazi Khan, who died in A. H. 592 (A D. 1195), is a work held in the 
highest estimation in India, and indeed, is received in the Courts as of 
equal authority with the Hidayah of Burhan-ad-Din Ali, with whom 
Kazi Khan was a contemporary : it is replete with cases of common 
occurrence, and is therefore of great practical utility, the more especially 
as many of the decisions are illustrated by the proofs and reasoning on 
which they are founded.”—Introduction to Morley’s Digest of Indian 
Cases, Vol. I, p. cclxxxv. 

“ The Futawa-i-Kazi Khan by Fakhr-ood-Deen Husun, of Ouzjand, in 
Furgliana, who was contemporary with the author of the Hidayah, and 
whose collection is esteemed of equal authority with that celebrated 
work, must, in some measure, be excepted from the above remark, 
as it illustrates many cases by the proofs and reasoning upon w hich tlie 
decision of them is founded.”—Harington’s Analysis of the Bengal 
Regulations, Vol. I, p. 236. 

See also KashJ-nz-Znnnn , Vol. IV, p. 364 (Leipzig). 

Fatawa-i Khairiali (Egypt., 1300 A. H.)— 

A collection of Fntwrts by Khairuddin Ahmed-al-Faruqi, 1081, A. H. 
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Fatawa i-Serajiah (Lucknow, 1295, A. H.)— 

“ The highest authority on the law of inheritance amongst the Sunnis of 
India is the Sirajiyah, which is sometimes called the Faraizas- 
Sajawandi, and was composed by Siraj-ad-Din Muhammad Ben Abd- 
ar-Rashid-as-Sajawandi, but at what precise time is uncertain. The 
Sirajiyah has been commented upon by a vast number of writers upwards 
of forty being enumerated in the Kashf-az-Zunun. The most celebrated 
of these commentaries, and the one most general^ employed to explain 
the text, is the Sharifiyah by Sayyid Sharif Ali Ben Muhammad-al- 
Jurjani, who died in A. H. 814 (A. D. 1411).”—Introduction to 
Morley’s Digest of Indian Cases, Vol. I, p. cclxxxi. 

See also Kashf-nz-Zunun , Vol. IV, p. 358 (Leipzig.) 

Fath-ul-Kadir (Lucknow)— 

“The Fath-al-Kadir lil Aajiz-al-Fakir, by Kamal-ad-Din Muhammad- 
as-Siwasi, commonly called I bn Hamrnam, who died in A. H. 861 
(A. D. 1456), is the most comprehensive of all the comments on the 
Hidayah, and includes a collection of decisions which render it 
extremely useful.”—Introduction to Morley’s Digest of Indian Cases, 
Vol. I, pp. cclxix—cclxx. 

“ The Futh-ool-Kudeer is preferable to the whole as an ample collection of 
cases (rendering it equal in this respect to a Futawa), expressed with 
suitable brevity of language.”—Harington’s Analysis of the Bengal 
Regulations, Vol. I, p. 239. 

See also Kashf-uz-Znnun, Vol. VI, p. 484 (Leipzig). 

Hamavi (Lucknow, 1294 A. H.)— 

A commentary on Ashbah-wan-Nazair by Ahmed bin Mohamed-ul-Hamavi, 
1090, A. H. 

Hidayah (Lucknow, 1290 A. H.)— 

“The text of the Hidayah was published in the original Arabic at Calcutta 
in A. H. 1234 (A. D. 1818), and was again edited, together with its 
commentary, the Kifayah, by Hakim Moulavi Abdal-Majid in 1834.” 
—Introduction to Morley’s Digest of Indian Cases, Vol. I, 
p. cclxviii. 

* The Hidayah is so well-known, from the English version of it, made by 
Mr. Charles Hamilton, and published in the year 1791, that it will be 
unnecessary to say much of it. The Kazee-ool-Koozat, in his catalogue 
of books already adverted to, describes it in the following terms : ‘The 
Hidayah is a commentary upon the Bidayut-ool-Moobtudee, and 
both the text and comment were composed by Shykh Boorhan-oo- 


Iviii 


BIBLIOGRAPHY. 


Deen Alee, son-of Abu Bukr, of Murgheenan, who lived to the age of 
sixty-two; and, after employing thirteen years in the composition of the 
latter work, departed from this world A. H. 593. The general arrange¬ 
ment, and divisions of it, are adopted from the Jama-i-Sugheer of Imam 
Mohummud. It is celebrated amongst the learned for its selection of 
law cases, and connection of them with the proofs and arguments by 
which they have been determined. Wherefore in every age it has been 
esteemed by lawyers; many of whom have written comments and anno¬ 
tations upon it.’ It is spoken of in nearly the same language, by the 
author of the Kushf-oo-Zunoon, who adds ‘it is a rule observed by the 
composer of this work to state first the opinions and arguments of the 
two disciples (Aboo Yoosuf and Imam Mohummud); afterwards the 
doctrine of the great Imam (Aboo Huneefali); and then to expatiate on 
the proofs adduced by the latter, in such manner as to refute any 
opposite reasoning on the part of the disciples. Whenever he deviates 
from this rule it may be inferred that he inclines to the opinion of Aboo 
Yoosuf and Imam Mohummud. It is also his practice to illustrate the 
cases specified in the Jama-i-Suglieer, and by Kudooree: intending 
the latter, whenever he uses the expression he has said in the 
book. In praise of the Hidayah, it has been declared, like 
the Koran, to have superseded all previous books on the law; 
that all persons should remember the rules prescribed in it; 
and that it should be followed as a guide through life.’ This eulogium 
on the Hidayah is confirmed in a paper written by Moulavee Mohummud 
Rashid, one of the Mooftees of the Supreme Court of Judicature and 
Courts of Sudr Deewanee and Nizamut Adalut, as well as one of the 
most learned Mosulmans in India, who remarks on the text, and some 
of the principal comments, to the following effect. ‘ No text or 
commentary now extant, can be compared with the Hidayah as a 
digest of approved law cases, illustrated by the proofs and arguments 
which establish them/ It is therefore, with its comments, fit to be the 
standard of legal decision in the present times. Many commentaries 
have been written upon it: but four only, the Nihayah, Inayali, Kifayah 
and Futh-ool-Kudeer, are forthcoming in Bengal. The Nihayah was 
first composed : and has superior credit as being the original from which 
the others have borrowed. But the author of the Inayah has merited 
esteem by his studious analysis; and interpretation of the letter and 
meaning of the Hidayah. The Kifayah also deserved commendation, 
from its concise statement of the substance of other commentaries, as 
well as from some additions to them.”—Harington’s Analysis of th& 
Bengal Regulations. Yol. T, pp. 237—239. 

See also KashJ-nz-Znnnn, Yol. VI, p. 479 (Leipzig). 
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Jami ur Rumuz (Lucknow, 1301, A. H.)— 

“The last commentary (on the Nikayah) written by Shams-ud-Din Muham- 
mad-al-Khurasani Al-Kohistani in A. H. 941 (A. D. 1534), is entitled 
the Jami-ur-Rumuz, which is the fullest and the clearest of the lot, as 
well as one of the most useful law books frequently referred to in this 
country. This work was for several years adopted for study in the 
first and second classes of the Calcutta Madrassah.”—Tagore Law 
Lectures, 1873, pp. 44—45. 

Jawahir-i-Nayerah (Delhi)— 

A commentary on the Knduri by r Abu Bakr bin Ali-ul-Haddadi-ul-Abbadi, 
800, A. H. 

Kunz-ul-Dukaik (Bombay)— 

“The Kunz-ul-Dukayik has been already mentioned, as composed by Hafiz- 
oo-Deen, author of the Kafee and Wafee. It is a short general treatise 
of law, used in Mosulman Colleges, as an elementary book of instruction ; 
but superseded, as a book of reference for legal exposition, by its 
commentaries; of which the following are extant in India. The 
Tubieen-ool-Hukayik, by Fukr-oo-Deen Aboo Mohummud Osman of Zyla, 
who died in A. H. 743. His comment is valued by the followers of Aboo 
Huneefah, as containing a complete refutation of the opposite doctrine of 
Shafiiee. The Buhr-oo-Rayik, by the learned Zyn-ool-Aabideen Ibn-i 
Nujeem, of Egypt, left incomplete at his death, A. H. 970; and un¬ 
equally finished by his brother Siraj-oo-Deen Omur, who also wrote a 
commentary entitled the Nahr-i-Fayik, but of inferior merit to that of 
Zyn-ool-Aabideen, which is held in the utmost estimation; and is spoken 
of in the Ivushf-oo-Zunoon as equalled only 7 by the Futh-ool-Kadeer, 
Ibn-i-Homam\s commentary on the Hidayah. The Mutlub-i-Fayik, or, as 
more generally called Ayr.ee, by T Budr-oo-Deen Mohummud Aynee, of 
Dubur in Arabia. This commentary is also esteemed, as containing an 
ample collection of law cases; and though surpassed, in this respect by 
Buhr-i-Rayik it has the advantage of having been brought to the conclu¬ 
sion by the author ; whose erudition obtained him the title of Ulainah, 
in common with Zyn-ool Aabideen. 

Another commentary on the Kunz-ul-dukayik, entitled Maadun, is known in 
India. But the name of the author has not been ascertained. The 
Eezab by Shykh Yahaya and Ruinz-ool Hukayik by Kazee Budr-oo-deen 
Mahmood, are also noticed, with trie names of some other commentators,, 
in the Kushf-oo-Zunoon ; but they r are not celebrated, or quoted as 
authorities. The court of Nizamut Adalut possess an incomplete copy 
of the Buhr-oo-Rayik ; on which the Kazee-ool-Koozat remarks (in his- 
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catalogue) that “ it comprises a compilation of cases, general and parti¬ 
cular ; with the useful result of the author’s researches upon a variety 
of legal questions ; and is received as authentic by the followers of 
A boo Huneefah in every city of Islam. ”—Harington’s Analysis to the 
Bengal Regulations, Vol. I, p. 239— 240. 

“ An-Nasafi is also the author of the Kanz-ad-Dakaik, a book of great 
reputation, principally derived from the Wafi, and containing questions 
and decisions according to the doctrines of Abu Hanifah, Abu Yusuf, 
the Imam Muhammad, Zufar, Ash-Shafii, Malik and others. Many 
commentaries have been written on his work : the most famous is the 
Bahr-ar-Raik, which may, indeed, almost be said to have superseded it 
in India.”—Introduction to Morley’s Digest of Indian Cases, Vol. I, p. 
cclxx. 

See also Kashf-uz-Zunun, Vol. V, p. 249 (Leipzig). 

Kui’at-ul-Ayoon (Egypt, 1307 A. H.)— 

A supplemental commentary on Durrul-Mukhtar by Moliamed Alauddin 
Effendi bin Shaikh Mohamed Ameen, better known as Thu Abideen. 

Munhatul-Khaliq (Egypt, 1307 A. H.)— 

A marginal commentary on Radd-ui-Muhtar by Mohamed Ameen, better 
known as Ibn Abideen, 1252, A. H. 

Radd ul-Muhtar (Egypt, 1307, A. H.)— 

“Another commentary on the Durrul-Mukhtar is the Radd-ul-Muhtar. 
The Radd-ul-Muhtar is composed by Muhammad Amin, known by the 
name of Ibnu Abidin, and printed in Egypt, A. H. 1286, in five volumes 
of 4to size. This great work is occasionally referred to in this 
country.”—Tagore Law Lectures, 1873, p. 46. 

Sharh-i-Vikayah (Lucknow, 1323 A H.)— 

“The Vikayah which was written in the seventh century of the Hijrali, by 
Burhan-ash-Shariyat Mahmud, as an introduction to the study of the 
Ridayah, has been comparatively eclipsed by its Commentary, the Sharh- 
i-Vikayah, by Ubaid Allah Ben Masuud, who died in A. H. 750 
(A. D. 1349): this author’s work combines the original text with a 
copious glossary explanatory and illustrative.”—Introduction to Morley’s 
Digest of Indian Cases, Vol. I, pp. cclxx—cclxxi. 

“The text of the Vikayah, composed in the seventh century of the Hijrali, 
by Boorhan-oo-Shureeut Mahmood, son of the first Sudr-oo-Shureeut, 
like that of the Kunz-oo-Dukayik, has been superseded, for legal consul¬ 
tation, by its more extensive commentaries ; especially by that of the 
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second Sudr-oo-Shureeut, Obydoollah bin-i-Musaood, who died A. H. 750, 
distinguished by the title of Sharh-i-Vikayah; and combining, with the 
original treatise, an ample comment in illustration of it. But both are 
used in Mussulman colleges, for instruction in the science of law, pre¬ 
paratory to the study of the Hidayah; upon which the Vikayah is 
founded; being, as its title at length imports (Vikayah-oo-Riwayab, fee 
Musaeel-il-Hidayah), the Custos, guardian or preserver, of the reports of 
cases iu the Hidaj'ah. Other commentaries are mentioned in the Kushf- 
oo-Zunoon; but they are not known to be extant in India; or quoted "as 
authorities.”—Harington’s Analysis to the Bengal Regulations, Yol. I, 
pp. 240—241. 

Tafsirat ul-Ahmedia (Bombay, 1300 A H.)— 

A comprehensive commeutar} 7 on the Koran by the well-known scholar 
Mulla Jeewan, 1130, A. H. 

Tahtavi (Egypt, 1254, A. H.)— 

“ The most celebrated of the commentaries written on Durrul-Mukhtar is 
the ‘Tahtavi,’ a work used in this country.”—Tagore Law Lectures, 
1873, p. 46. 

Tankihul Hamidiah (Egypt, 1310)— 

A treatise on Mussalman jurisprudence b) r Ibn Abideen, 1252, A. H. 

Umdat-ul-Riayak (Lucknow)- 

A commentary on Sliarh i-Vikaya written by Moulana Abdul Hai of 
Lucknow. 
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1 Last line for 4 Law’ read ‘ Laws.* 

2 line 25 for 4 XVII of 1876 ’ read 4 XVIII of 1876.’ 

4, 24, 26, 27, 29, 30, 88,150,175, Foot-note, for * Art. 482’ read 4 Art. 553 ’ for ‘ Art. 495’ 
raid 4 Art. 566.’ 

38 line 28 place a colon after ‘ consideration.* 

38 foot-note 1,/or 4 Trophed’ read 4 Prophet.’ 

46 line 12 for ‘ All. ’ read 4 All., 77.* 

46 lines 26, 27 for 4 one’ read 4 she.* 

61 line 31 for 4 wife’ read 4 a wife.’ 

63 line 6 for 4 1. L. R., All.’ read 4 1. L. R., 6 All.’ 

75 In marginal notes of Art. 123 for 4 Christian’ read 4 Christian wife.’ 

79 lines 5, 8 for 4 he’ read 4 it,’ and for ‘his* read 4 its.’ 

98 line 20 omit the word 4 of* before 4 her travelling expenses.’ 

99 after the line 8 add 4 See section 245-A of the Code of Civil Procedure (Act XIV of 

1882).’ 

101 In marginal notes of Art. 175 for 4 must be husband’s calling’ read 4 must be 
regulated by husband’s calling.’ 

105 In marginal notes of Art. 185 for ‘another’ read 4 another wife.’ 

111 line 28 omit the words 4 See the Indian Limitation Act (XV of 1877).’ 

112 after line 10 add the words 4 See Rashid Karmali v. Sherbanoo , I. L. 1L, 29 Bom., 

85 (1904).’ 

148 line 14 for 4 or * read 4 and,* and also in marginal note for ' or ’ read 4 and.’ 

160 line 2 for 4 paying’ read 4 receiving.’ 

165 last but one line for 4 are* read 4 is.* 

172 after line 13 add 4 See Act XXI of 1850.* 

199 line 17 omit the word 4 if. 1 
217 line 5 for 4 him’ read 4 it.* 

220 line 1 for 4 born* read 4 born and married.’ 

232 line 1 for 4 of age* read * adults.* 

248 line 28 for 4 prevailed’ read ‘ prevail.* 

291 In marginal notes of Art. 501 omit 4 made.’ 

292 line 28 for 4 Creditors whose debts were before the last contracted ’ read 4 Creditors 

whose debts were contracted before the last.* 

293 line 22 for 4 will last* read c last will.* 

323 line 24 for 4 12 All.’ read ‘ 2 All.’ 





INSTITUTES OF MIJSSALMAN LAW. 


BOOK I. 

MARRIAGE. 

(Arts. 1—149.) 


CHAPTER I. 

PROPOSALS OF MARRIAGE. 

(Arts. 1—4.) 

Art. 1 . A proposal of marriage may be made to 
any woman who is free from the marriage tie and 
from Iddat. 1 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 671. 

Zaidu-nil-Ambani, Vol. 1, p. 3. 

The chapter entitled “ Women ” deals with matters relating 
to women, marriage, divorce, dower, &c.—Sale’s Koran, Chap. IV, 
p. 59. 

Where a Mahomedan married woman is not repudiated by 
her husband, she is not entitled legally to marry another— 
Ameena v. Kuttoo Khan , 7 Sel. Rep., S. D. A., 32 (1842). 

Nor even a proposal of marriage can be made to a woman who 
is a married woman—See Dec. Mad. S. D. A., 157 (1855). 

In suits regarding marriage and caste, and all religious 
usages and institutions, the Mahomedan Law with respect to 


1 Retreat or term of probation, see Art. 310. 
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proposal of 
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be made to 
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INSTITUTES OF MUSSALMAN LAW. 


Mahomedans are to be considered as the general rule by which 
judges are to form their decisions, and their Lordships of the 
Privy Council could conceive nothing more likely to give 
just alarm to the Mahomedan community than to learn by a 
judicial decision, that their law, the application of which has 
been secured to them, is to be overridden upon a question which 
so materially concerned their domestic relations —Buzloor 
Buheem v. Shumsoonnissa Begum , 11 M. I. A., 614 (1872). 

In India the personal law of Mussalmans on marriage has 
been made applicable to Mussalmans by Statutes and Acts: 

The Bengal, North-Western Provinces and Assam Civil Courts 
Act (XII of 1887), section 37, is as follows :— 

(1) Where in any suit or other proceeding it is* necessary 

lor a Civil Court to decide any question regarding . . . marriage 

or caste or any religious usage or institution, the Mahomedan Law 
in cases where the parties are Mahomedans, . . . shall form 

the rule of decision, except in so far as such law has, by legislative 
enactment, been altered or abolished. 

(2) In cases not provided for by sub-section (1), or by any 
other law for the time being in force, the Court shall act according 
to justice, equity and good conscience. 

See The Punjab Laws Act (TV of 1872), s. 5, amended by 
Act XII of 1878, s. 1 ; The Madras Civil Courts Act (III of 
1873), s. 16 ; The Central Provinces Laws Act (XX of 1875), 
s. 5 ; The Oudh Laws Act (XVII of 1876), s. 3 ; The Lower 
Burma Courts Acts (XI of 1889, s. 4 and VI of 1900) ; Bombay 
Regulation IV of 3827, s. 28. See also 21 Geo. Ill, Chap. 70. 

In Bengal, Act I (B. C.) of 1876, provides for the voluntary 
registration of Mahomedan marriages and repudiations. 


A proposal 
of marriage 
cannot be 
made to a 
woman who 
is observing 
Iddat. 


Art. 2. It is not lawful to openly propose marriage 
to a woman while she is observing Iddat ,* consequent 
upon either a revocable or irrevocable repudiation," 
or upon widowhood. It is, however, allowable to express 
a desire to obtain a widow’s hand, though it is not lawful 
to enter into a contract of marriage with her until the 
period of her Iddat has expired. 


* See Art. 310. 


* See Art. 217. 
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Notes. 

Radd-ul-Muhtar, Vol. 2, p. 671; Fatawa-i-Alam- 
giri, Vol. 2, p. 9. 

Baillie, Bk. 4, Chap. 13, p. 358; Zaidu-nil-Ainbani, Vol. 1, 

p. 5. 

Marriage with a woman within 4 months and 10 days ( Iddat ) 
from her husband’s death is invalid—Dec. Mad. S. D. A., 157 
(1855). 

Art. 3. A suitor is allowed to see the face and 
hands of the woman to whom he proposes marriage. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 258. 

Zaidu-nil-Ambani, Vol. 1, p. 8. 

Art. 4. No marriage is complete without declara¬ 
tion and acceptance. Promises of marriage, the reading 
of Al Fatiha, or the entering into an agreement are 
not sufficient. Where such promises are made or the 
agreement entered into, each party may retract even 
after acceptance by the woman, or by her guardian 1 if 
she is a minor, and even after the intended husband has 
made presents with a view to marriage, or has paid the 
whole or part of the stipulated dower. 2 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 290; Sharh-i-Vikaya, 
Vol. 2, p. 4. 

Macn. Prim, Chap. 8, s. 1, p. 56 ; Zaidu-nil-Ambani, Vol. 
1, p. 9. 

Al Fatiha : See Sale’s Koran, Chap. 1, p. 1. 

A written agreement does not, as a rule, constitute a 
contract of marriage ; it is only one of the modes of proving it— 
Clavel, Vol. 1, p. 10. 


* See Art. 70. 


A suitor can 
seethe face 
and hands of 
the woman 
to whom he 
proposes 
marriage. 


Mere 
promise of 
marriage 
does not 
constituts 
marriage. 


* See Art. 33. 



CHAPTER II. 


Declaration 
and accept¬ 
ance are es¬ 
sential in a 
valid mar¬ 
riage. 


CONDITIONS REQUISITE FOR A VALID MARRIAG , AND THE LEGAL 
EFFECTS OF MARRIAGE. 

(Arts. 5—18.) 

Art. 5. Marriage is legally contracted by a 
declaration made by one contracting party and by 
acceptance proceeding from the other. 

The declaration may be made by either the man or 
the woman, or by their guardians when the contracting 
parties are minors or legally incompetent 1 . Where 
the parties are legally competent, the declaration may 
be made by their agents 2 . 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 1 ; Radd-ul-Muhtar, 
Vol. 2, p. 285. 

Baillie, Bk. 1, Chap. 1, p. 4 ; Hamilton’s Hedayah, Bk. 2, 
Vol. 1, Chap. 1, p. 25 ; Macn. Prin., Chap, 7, s. 2, p. 56 ; 
Zaidu-nil-Ambani, Vol. 1, p. 10 ; Clavel, Vol. 1, pp. 14,35. 

Articles 27 and 132 of the text clearly show that marriage 
contracted during the period of Iddat , is absolutely null and 
void, whether there had been cohabitation or not. Article 2 does 
not permit even of proposing marriage to a woman while she is 
observing Iddat —Clavel, Vol. 1, p. 17. 

It is enacted by section 11 of the Indian Contract Act (IX 
of 1872), that every person is competent to contract, who is of the 
age of majority according to the law to which he is subject, and 
who is of sound mind, and is not disqualified from contracting by 
any law to which he is subject. 

* See Arts, 482, 495. 9 See Art. 57. 
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CONDITIONS REQUISITE FOR VALID MARRIAGE. 5 

By section 2 of the Indian Majority Act (IX of 1875), the 
capacity of a Mahomedan in the matter of marriage is not 
affected, and he, being subject to his own personal law, is entitled 
to enter into a contract of marriage when he has attained puberty. 
The age of puberty, according to Mahomedan law, depends on 
the physical signs which denote that state, and when no such 
signs are visible, the age of majority in either sex is fixed on the 
completion of the loth year. 

When a child is given in marriage by any person other than 
the father or grandfather, he or she has the option of either 
ratifying it or repudiating it on attaining puberty— BadalAurat 
v. Queen-Empress, I. L. R., 19 Cal., 79 (1891). 

It is essential according to Mahomedan law that the husband 
should be capable of giving a valid consent, or should be 
represented by some one who can lawfully consent on his behalf ; 
and that the girl also when a minor should be represented 
by a duly authorized person for the purpose of binding her— 
Sobrati v. Jungli, 2 C. W. N., 215 (1898). 

Consent of a Muslim girl who is of age is essential to make 
the marriage valid— Asgnr Ali v. Muhabbat Mi, 22 W. R., 403 
(1874). 

Although neither writing nor any religious ceremony is 
necessary to the validity of a marriage contract, words of 
proposal and acceptance must be uttered by the contracting parties 
or their agents in each other’s presence and hearing, and in the 
presence and hearing of two male or one male and two female 
witnesses, who must be sane and adult Muslims, and the whole 
transaction must be completed at one meeting— Aklemannissa Bibi 
v. Mahomed Ilatem, I* L. R., 31 Cal., 849 (1904). 

Although marriage is a civil contract, it is not positively 
prescribed to be reduced to writing, but the validity and operation 
of the whole are made to depend upon the declaration or proposal 
of one, and the acceptance or consent of the other, of the 
contracting parties or of their natural and legal guardians before 
competent and sufficient witnesses :— Abdul Kadir v. Salima , 
I. L. R., 8 All., 149, F. B., per Mahmood, J. (188G). 

The betrothal made by a father cannot be annulled by a 
daughter on her coming of age— Fukhrunnissa v. Ally Baza , 
6 Sel. Rep., S. D. A., 368 (1840). 
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The nikali form of marriage is well known and established 
amongst Mahomedans :— Moneerooddeen v. Ramdhun Bajeekur , IS 
W. R, Cr., 28, per Kemp, J. (1872). 

See Kimhi v. Moidin, l. L. R., 11 Mad., 327 (1888) ; 
Hainidunnissa v. Zohiruddin Sheik , I. L. R., 17 Cal., 670 
(1890) ; Ihih Alt v. Wazir-un-nissa, I. L. R„ 28 All., 496 (1906). 


Both decla¬ 
ration and 
acceptance 
must be 
heard and 
expressed 
at the same 
meeting. 


Art. 6 . Where both the contracting parties are 
present, the declaration and acceptance must be ex¬ 
pressed at the same meeting, however long it may last : 
otherwise the marriage is not valid. It is essential also 
that the attention of the contracting parties should 
not be distracted by any other occupation. 


It is necessary that each party should hear the 
words of the other, which may even be uttered in a 
foreign language, so long as both parties know that 
marriage is being contracted. 

It is necessary also that the acceptance in no way 
varies from the declaration. 


Notes. 

Durrul-Mukhtar Vol. 2, p. 2; Radd-ul-Muhtaiv 
Vol. 2, p. 288 ; Fatawa-i-Kazi Khan, p. 152. 

Baillie, Bk. 1, Chap. 1, pp. 5, 10, 11 ; Macn. Prin., Chap. 
7, s. 3, p. 6 ; Zaidu-nil-Ambani, Yol. 1, p. 16. 

Marriage must be completed at one meeting— Aklemannissa 
Bill v. Mahomed Hatem , I. L. R., 31 Cal., 849 (1904). 


Presence of 
witnesses 
essential 
and the 
qualifica¬ 
tions sucli 
witnesses 
must 
possess. 


Art. 7. A marriage is. not valid unless it is con¬ 
tracted in the presence of two male witnesses, or of one 
male and two female witnesses. 

The witnesses must be adult, of sound mind, 
and Muslims. They must hear the speech of both 
the parties and must be aware that marriage is being 
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contracted. They may be blind, profligate, descendants 
of both the parties or of one of them. 

A deaf man cannot act as witness to marriage : 
nor will a marriage contract be valid, if made in the 
presence of a witness who is asleep or intoxicated, and 
therefore unable to understand what he heard. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 2 ; Eadd-ul-Muhtar, 

Vol. 2, p. 295 ; Fatawa-i-Sirajiah, p. 208. 

Baillie, Bk. 1, Chap. 1, pp. 5, 6 7 ; Hamilton’s Hedayah, 

Yol.’l, Bk. 2, Chap. 1, p. 26 ; Macn. Prin., Chap. 7, ss. 3, 5, 
p. 56 ; Zaidu-nil-Ambani, Yol. 1, p. 17. 

See Sections 118 and 134 of the Indian Evidence Act 
(I of 1872). 

As to the Mahomedan law of Evidence having ceased to have 
any validity in Indian Courts, see the Report of the Commissioners 
appointed to prepare a body of substantive law for India ; See 
also Quern v. Khyroollah , 6 W. R., Cr. 21, F. B., per Peacock, 

C. J. (1866). 

When both parties are Mussalmans, marriage cannot be 
contracted, but in the presence of two male witnesses or of one man 
and two women— Butoolun v. Koolsoom , 25 W. R., 444 (1876). 

A suit for jactitation of marriage lies in a Civil Court in 
India— Azmat Ali v. Mahmud-ul-Nissa , I. L. R., 20 All., 96, per 
Edge, C. J. (1897). 

See Hukeem Wahid Ali v. Khan Beebee , 3 Sel. Rep., 

S. D. A., 136 (1821) ; Kureemmonnissa v. Mohabut Khan , Dec. S. 

D. A., 356 (1851) ; Alahtala Bibee v. Ahmed Haleemoozooman , 

10 Cal. L. R., 293 (1881). 

Art. 8. When a father contracts for the giving of One male or 
his adult daughter in marriage, with her consent and in witnesses 
her presence, one male witness or two female witnesses 
are sufficient to render the marriage valid. Ms^du^t^ 3 

This provision also applies when the father is daughter in 
r r . . marriage. 

present at the marriage of his minor daughter, whom 
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When a 
written 
contract 
necessary 


Marriage c 
the dumb. 


Marriage 
valid with¬ 
out settle¬ 
ment of 
dower. 


he has authorized a third party to contract in 
marriage. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 2. 

Baillie, Bk. 1, Chap. 1, p. 9 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 27 ; Zaidu-nil-Ambani, Vol. 1, p. 20. 

Art. 9. When both parties are present, the de¬ 
claration and acceptance must be expressed verbally. 

When the proposing party is absent, and makes his 
proposal of marriage in writing, the woman to whom it 
is addressed must read it out to the witnesses or inform 
them that such a person has written to her proposing 
marriage, and she must at the same meeting express her 
acceptance. 

Notes. 

* Durrul-Mukhtar, Vol. 2, p. 1; Radd-ul-Muhtar, 
Vol. 2, p. 287. 

Baillie, Bk. 1, Chap. 1, p. 11 ; Macn. Prin., Chap. 7, s. 6, 
p. 56 ; .Zaidu-nil-Ambani, Vol. 1, p. 22. 

Art. 10. The marriage of the dumb is validly 
contracted by signs, provided the signs used clearly 
indicate a desire to be married. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 294. 

Baillie, Bk. 1, Chap. 2, p. 14. ; Zaidu-nil-Ambani, Vol. 1, 
p. 23. 

Art. 11. Marriage contracted without the amount 
of the dower being fixed, or without settlement of any 
dower 1 at all, is none the less valid, and the contract 
entitles the wife to her proper dower.* 


' See Art. 12. 


* See Art. 78. 
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Notes. 

Sharh-i-Vikaya, Vol. 2, p. 33. 

Zaidu-nil-Ambani, Vol. 1, pp. 33-34. 

It is not necessary by Mahomedan law that dower should be 
agreed upon before marriage : it may be fixed afterwards— 
Kamar-an-nissa Bibi v. Hussaini Bibi , I. L. R., 3 All., 266, 
P. C. (1880). 

For widow’s possession of property in lieu of dower, see 
Noicsha Begum v. Umrao Begum , 7 N.-W. P., H. C. R., 60 

(1878). 

A widow is entitled to a lien for whatever dower remains due 
to her, although there may be a dispute as to what is the amount 
actually due— Ahmed Husain v. Klxadija , 3 B. L. R., A. C., Foot¬ 
note, 28 (1868). 

Art, 12. Marriage is not valid when contracted 
subject to a condition or circumstance, the realisation of 
which is uncertain. 

When it is contracted under an illegal condition, 
the marriage is valid and the condition void ; such would 
be the marriage in which the husband stipulates that 
there should be no dower. 1 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 4. 

Baillie, Bk. 1, Chap. 2, pp. 17, 19 ; Zaidu-nil-Ambani, 
Vol. 1, p. 25. 

Art. 13. Temporary marriage or marriage in 
Mutah form, the duration of which is limited to a fixed 
period, cannot be validly contracted. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 4. 

Baillie, Bk. 1 , Chap. 2, p. 18 ; Hamilton’s Hedayah, Vol. 1 , 
Bk. 2, Chap. 1, p. 33 ; Zaidu-nil-Ambani, Vol. 1, p. 27 ; Clavel, 
Vol. 1, p. 116. 


Marriage 
subject to a 
condition. 


Temporary 
or Mutah 
marriage is 
void. 


1 See Art. 11. 
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Neither 
party inher¬ 
its in a 
temporary 
marriage. 


Marriage by 
exchange is 
valid. 


Contracting 
parties can¬ 
not reserve 
option or 
impose con¬ 
ditions. 


According to the Sunni school of Mahomedan law, a mar¬ 
riage contracted under the form of Mutah is void, but according 
to the Shiah school such a marriage is perfectly valid—In the 
matter of the petition of Luddun Salxiba , I. L. R. # 8 Cal., 736 
(1882). 

See also Mahomed Abid Ali Kumar Kadar v. Ludden Salxiba , 
I. L. R., 14 Cal., 276 (1886). 

Art. 14. The marriage contracted under the form 
of Mutah , or mere enjoyment is void. Neither of the 
parties inherits from the other, even when the marriage 
is contracted in the presence of witnesses. 

Notes. 

Radd-ul-Muhtar Vol. 2, p. 318 ; Fatawa-i-Alam- 
giri, Vol. 2, p. 11. 

Baillie, Bk. 1, Chap. 2, p. 18. Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 33 ; Zaidu-nil-Ambani, Vol. 1, p. 27. 

Art. 15. A marriage by exchange is valid, and each 
wife is entitled to the proper dower. 1 

A marriage by exchange is one in which a man 
gives his daughter or his sister in marriage to another 
man without dower, at the same time marrying the 
sister or daughter of the latter as compensation. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 18. 

Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. 3, p. 47 ; Zaidu- 
nil-Ambani, Vol. 1, p. 29. 

Art. 16. The contracting parties in a marriage 
cannot reserve any option with regard to seeing each 
other, nor can they impose any other conditions 
whatsoever. 


See Arts. 77, 78. 
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If the husband, verbally or in writing, stipulates 
in the marriage contract for beauty or virginity in the 
woman, or for the absence of any fault in her, and 
makes such stipulation a condition of his union with 
her, or if the wife on the other hand stipulates for the 
total absence of any malady or infirmity in her husband, 
the contract remains valid, and the stipulation is null 
and void. Neither party can demand the cancellation 1 
of the marriage in the event of the non-fulfilment of the 
conditions stipulated for. 

A wife only has the option of having the marriage 
cancelled when her husband proves to be impotent. 2 

Notes. 

Fatawa-i-Alamgiri, Yol. 2, p. 5 ; Jami-ur-Rumuz, 
p. 249. 

Baillie, Bk. 1, Chap. 2, p, 21 ; Zaidu-nil-Ambani, Yol. 1, 
p, 30. 


Art. 17. As soon as the marriage is validly con- Legal effect* 
tracted, the marriage ties are established, and the rights ° f marm " e ' 
and duties of the married parties 3 commence, even before 
consummation. A valid marriage contract renders the 
husband liable towards the wife for the proper dower, 4 
in default of any stipulated dower, and obliges him to 
maintain 5 her so long as she is not rebellious, 6 or not too 
young for sexual intercourse or to be a companion to 
him in his house. It also renders lawful sexual inter¬ 
course between the parties, assures the husband marital 
authority, 7 and makes it binding upon the wife to accede 
to her husband’s desire where such desire is lawful; it 
prevents her leaving her husband’s house without his 
permission or without reasonable excuse. Such a contract 


1 See Art. 48. 

9 See Art. 298. 


• See Art. 20G. 
4 See Art. 7S. 


5 See Art. 166. 
4 See Art. 171. 


T See Art. 206. 
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further enjoins on her the duty of properly performing 
the household duties after having received in full the 
prompt part of the dower; 1 it also creates affinity and the 
prohibitions arising therefrom, 2 and finally it entitles 
each party to inherit from the other. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 279, 280, 362, 363 
388, 699, 701 ; Bahrr-ul-Rayek, Vol. 3, pp. 83, 84. 

Baillie, Bk. 1, Chap. 1, p. 13 ; Macn. Prin., Chap. 7, 
s. 7, p. 57 ; Zaidu-nil-Ambani,’Vol. 1, p. 36; Clavel, Vol. 1, 
pp. 8, 55. 

This Article leaves no room for any controversy on the con¬ 
clusive effects of the marriage independently of consummation. 
Once the marriage is validly contracted the ties of marriage are 
secured, the rights and duties of husband and wife commence 
even before consummation—Clavel, Vol., 1, p. 48. 

See Section 488 of the Code of Criminal Procedure (Act V 
of 1898) ; Abdur Rolioman v. Sakhina , I. L. R., 5 Cal., 558 
(1879). In the matter of the petition of Din Muhammad , 
I. L. R., 5 All., 226 (1882) ; In the matter of the petition of 
Luddun Saliiba , I. L. R., 8 Cal., 736 (1882). 

On the legal effects of marriage, Mahmood, J., says :—“ These 
authorities leave no doubt as to what constitutes marriage in law, 
and it follows that, the moment the legal contract is established, 
consequences flow from it naturally and imperatively as provided 
by the Mahomedan law. I have said enough as to the nature 
of the contract of marriage, and in describing its necessary legal 
effects I cannot do better than resort to the original text of the 
Fatawa-i-Alamgiri , which Mr. Baillie has translated in the form of 
paraphrase, at page 13 of his digest, but which I shall translate 
here literally, adopting Mr. Baillie’s phraseology as far as pos¬ 
sible :—‘ The legal effects of marriage are that it legalizes the 
enjoyment of either of them (husband and wife) with the 
other in the manner which in this matter is permitted by the law ; 
and it subjects the wife to the power of restraint, that is, she 


1 See Art. 73. 


• See Arts, 19, 20. 
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becomes prohibited from going out and appearing in public ; it 
renders her dower, maintenance, and raiment obligatory on him ; 
and establishes on both sides the prohibitions of affinity and the 
rights of inheritance, and the obligatoriness of justness between 
the wives and their rights, and on her it imposes submission 
to him when summoned to the couch ; and confers on him 
the power of correction when she is disobedient or rebellious, 
and enjoins upon him associating familiarly with her with 
kindness and courtesy. It renders unlawful the conjunction of 
two sisters (as wives) and of those who fall under the same 
category.’ 

That this conception of the mutual rights and obligations 
arising from marriage between the husband and wife bears in 
all main features close similarity to the Roman law and other 
European systems which are derived from that law, cannot, 
in my opinion, be doubted; and even regarding the power of 
correction, the English law seems to resemble the Mahomedan, for 
even under the former 4 the old authorities say the husband may 
beat his wife’ ; and if in modern times the rigour of the law has 
been mitigated, it is because in England, as in this country, the 
criminal law has happily stepped in to give to the wife personal 
security which the matrimonial law does not. To use the language 
of the Lords of the Privy. Council in the case already cited :— 
4 The Mahomedan law, on a question of what is legal cruelty 
between man and wife, would probably not differ materially 
from our own, of which one of the most recent expositions 
is the following :— 4 There must be actual violence of such a 
character as to endanger personal health or safety, or there 
must be a reasonable apprehension of it. 1 4 The Court’, as Lord 
Stowell said in Evans v. Evans , 4 has never been driven off this 
ground.’ 

Now the legal effects of marriage, as enumerated in the 
Fatawa-i-Alamgiri , come into operation as soon as the contract of 
marriage is completed by proposal and acceptance ; their initia¬ 
tion is simultaneous, and there is no authority in the Mahomedan 
law for the proposition that any or all of them are dependent 
upon any condition precedent as to the payment of dower by the 
husband to the wife.”— Abdul Kadir v. Salima , I. L. R., 8 All., 
149, F. B. (1886). 
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Effect of 
marriage 
contracted 
without wit¬ 
nesses or 
legal condi¬ 
tions. 


Art. 18. Every marriage contracted without wit¬ 
nesses 1 or without one of the conditions requisite for the 
validity of a marriage is radically void, 3 and failing the 
voluntary separation of the parties must be cancelled by 
a judge. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 379—389 ; Fatawa-i- 
Alamgiri, Vol. 2, p. 40. 

Baillie, Bk. 1, Chap. 8, p. 155 ; Zaidu-nil-Ambani, Vol. 1, 
p. 37 ; Clavel, Vol. 1, p. 113. 

A marriage, contracted without witnesses, produces no effect. 
When cancelled before cohabitation or any equivalent act, it 
creates no prohibition of affinity, nor does it entitle the survivor 
to inherit from the party dying first. Where the husband has 
settled no dower in the contract and the marriage is cancelled 
after actual consummation or after the disappearance* of the wife’s 
virginity, the wife is entitled to her proper dower— Butoolun v. 

Koolsoom, 25 W. R., 444 (1876). ' 

Cohabitation as husband and wife would be evidence of a 
marriage if the parties were Mahomedans, or persons between 
whom a valid marriage could be celebrated— Manowar Khan v. 
Abdullah Khan, , 3 N.-W. P., H. C. R., 177 (1871). 

Marriage will be presumed when there has been continued 
cohabitation and when children have been born during that inter¬ 
course— Kureem-oon-Nissa v. Ata-ool-lah , 2 Agra, H. C. R., 
217 (1867) ; Masit-un-Nisa v. Pathani , 1. L. R., 26 All., 295 
(1904). 

As to personal status of husband and wife at first Christians 
and subsequently Mahomedans—See Skinner v. Skinner , I. L. R., 
25 Cal., 537, P. C. (1897). 


1 See Art. 7. 


• See Arts. 134, 172. 







CHAPTER III. 


IMPEDIMENTS TO MARRIAGE. 

(Arts. 19—32.) 

Art. 19. It is not lawful for a man to marry more 
than four wives at one time. 

Notes. 

Fath-ul-Kadir, Vol. 2, p. 31. 

Baillie, Bk. 1, Chap. 3, p. 30 ; Hamilton’s Hedayah, Yol. 1, 
Bk. 2, Chap. 1, p. 31; Macn. Prin., Chap. 7, s. 7, p. 57 ; 
Zaidu-nil-Ambani, Yol. 1, p. 38. 

See Sale’s Koran, Chap. IV, p. 59 

The Mahomedan law prohibits the marrying of more than 
four wives only in case all four are living —Shumsoonissa v. 
Gouher Ali, 4 Sel. Rep., S. I). A., 359 (1827). 

An agreement made by a man not to marry a plurality of 
wives is not illegal according to Mahomedan law —Ilurron v. 
Khyroollah , 1 Fulton’s Rep., 361, per Ryan, C. J. (1838). 

Art. 20. For the validity of marriage it is necessary 
that there should be no prohibition affecting the parties. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 1. 

Zaidu-nil-Ambani, Vol. 1, p. 40. 

Art. 21. Prohibitions are either perpetual or 
temporary. The causes that produce perpetual prohi¬ 
bitions are legitimate and natural relationship, affinity 
and fosterage. 1 

The causes that create temporary prohibitions are as 
follow :—The union with two women related to one 


A man 
cannot have 
more than 
four wives 
at one time. 




There must 
be no prohi¬ 
bition affect¬ 
ing the 
marriage 
parties. 


Perpetual 
and tempo 
rary prohibi¬ 
tions to 
marriage. 


> See Al t 377. 
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Prohibited 
degrees of 
relationship 
in marriage. 


another within the prohibited degree ; l the union with 
more than four women at one time ; the absence of a 
heavenly and revealed religion ;* * a final repudiation or 
one pronounced three times ; and the fact that the woman 
is another man’s wife or is observing Iddat, 3 consequent 
upon repudiation or widowhood. 

Notes. 

Fatawa-i-Kazi Khan, pp. 165-167 ; Fath-ul-Kadir, 
Vol. 2, p. 16 ; Fatawa-i-Alamgiri, Yol. 2, p. 11. 

Hamilton’s Hedayah, Yol. 1, Bk. 2, Chap. 1, p. 29 ; Macn. 
Prin., Chap. 7, s. 10, p. 57. Zaidu-nil-Ambani, Yol. 1, p. 40. 

The absence of a heavenly or revealed religion causes 
temporary prohibition to marriage. Both schools, Shiah and 
Sunni, prohibit sexual intercourse between a Mahomedan woman 
and a man who is not of her religion— Himmut Bahadur v. 
Sahehzadee Begum, 14 W. R., 125 (1870). 

A Mahomedan woman cannot enter into a contract of 
marriage with a man who is not a Mussalman— Baklislu Kishen 
Prasad v. Thakur Das, I. L. R., 19 All., 375 (1897). 

Nor can a Mahomedan woman marry a second husband during 
her first husband’s lifetime— Ameena v. Iiuttoo Khan, 7 Sel. Rep., 
S. D. A., 32 (1841). 

Art. 22. A man is forbidden to marry his mother, 
his grandmother, how high soever ; 4 his daughter, his 
son’s daughter, or daughter’s daughter, how low soever ; 6 
his sister, his sister’s daughter or brother’s daughter, 
how low soever ; 5 his paternal or maternal aunt. 

The corresponding male relations are forbidden 
to the woman. Marriage is permissible between first 
cousins. 


1 See Art. 22. 4 Or any woman above her in the 

* See Art. 31. direct line of ascent. 

• See Art. 310. * Or any woman below her in the 

direct line of descent. 
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Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 5 ; Fath-ul-Kadir, 
Vol. 2, p. 16 ; Radd-ul-Muhtar, Vol. 2, p. 300. 

Baillie, Bk. 1, Chap. 3, p. 23 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 27 ; Macn. Prin., Chap. 7, s. 9, p. 57; Zaidu- 
nil-Ambani, Vol. 1, p. 41. 

See Sale’s Koran, Chap. IV, pp. 62, 63. 

Art. 23 A man is forbidden to marry the daughter 
of his wife with whom he has consummated marriage, 
and the mother of the wife with Avhom he has validly 
contracted marriage. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 2 ; Bahrr-ul-Rayek, 
Vol. 3, p. 107. 

Baillie, Bk. 1, Chap. 3, pp. 24, 226 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 1, pp. 27, 28, 29 ; Macn. Prin., Chap. 7, s. 9, 
p. 57 ; Zaidu-nil-Ambani, Vol. 1, p. 43. 

Art. 24. A man, who has had illicit intercourse with 
a woman, can marry neither her mother nor her daughter, 
and the woman herself is forbidden to his father and 
his son. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 5 ; Radd-ul-Muhtar, 
Vol. 2, p. 303. 

Baillie, Bk. 1, Chap. 3, p. 30 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 29; Zaidu-nil-Ambani, Vol. 1, p. 45. 

Art. 25. Fosterage produces the same impediments 
as legitimate and natural relationship, with the exceptions 
mentioned in the Chapter 1 on Suckling. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 2. 

Baillie, Bk. 1, Chap. 3, p. 30 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 28 ; Zaidu-nil-Ambani, Vol. 1, p. 46. 

• See Bk. IV Chap. II, S. 1, Arts. 365-374. 

AR, XML 2 


Other pro¬ 
hibitions. 


Illicit inter¬ 
course con¬ 
stitutes a 
prohibition 
to marriage. 


Fosterage 
produces an 
impediment 
to marriage. 
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Marriage is 
not valid 
with the 
sister, aunt 
or niece of a 
wife that is 
living. 


Marriage is 
not permis¬ 
sible with a 
woman ob¬ 
serving 
Iddat. 


Art. 26 . No one can marry the sister, the aunt or 
the niece of the woman with whom he is still united in 
marriage, or of the wife that he has repudiated and M ho 
has not yet completed the period of Iddat. 1 But if the 
woman who causes the impediment should die or should 
the marriage be dissolved by repudiation 2 in any form, 
the impediment would be removed, and after completion 
of the Iddat, marriage with the above-mentioned women 
would be lawful. 


Notes. 

Fatawa-i-Alamgiri, Vol. 2, pp. 7, 8, 9. 

Baillie, Bk. 1, Chap. 3, p. 31 ; Hamilton’s II p day ah, Vol. 1, 
Bk. 2, Chap. 1, pp. 28, 29 ; ^Taidu-nil-Ambani, Vol. 1, p. 48. 

See Sale’s Koran, Chap. IV, entitled ‘ Women,’ p. 59.. 

According to Mahomedan law a man cannot marry the sister 
of his wife during the continuance of his union with her— Shuree- 
foonissa v. Khizuroonissa, 3 Sel. Rep., S. D. A., 280 
(1824). 

When a man marries two sisters by one contract, and one 
marriage is known to precede the other, the marriage which is 
the later of the two is absolutely void— Azizunnissa Khatoon v. 
Karimunnissa Khatoon, I. L. R., 23 Cal., 130 (1895). 

Art. 27. Before completion of the prescribed period, 
marriage is not permitted with a woman in Iddat 1 , whether 
such Iddat is in consequence of repudiation, 2 the 
husband’s death, or the cancellation of a void marriage. 

7 O 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 9. 

Baillie, Bk. 1, Chap. 3, p. 31; Zaidu-nil-Ambani, Vol. 1, p. 
51; Clavel, Vol. 1, p. 17. 


1 See Art. 310. 


* See Art. 217. 
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Art. 28. It is not lawful for a man to take back his Re-marriage 
wife, whom he has repudiated three times, 1 until she has woman repu- 
been legally married to another man, who has effected three'times 
actual consummation of marriage with her and has 
subsequently repudiated her, or ha s died, and until she 
has completed the prescribed period of Iddat . 2 


Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 128. 

Baillie, Bk. 1, Chap. 3, p. 43 ; Zaidu-nil-Ainbani, Vol. 1, p. 53. 
See Sale’s Koran, Chap. II, p. 27. 


Art. 29. It is not lawful to marry a woman in a 
pregnant condition when the author of the pregnancy 
is known. 

But a man may marry a woman pregnant by illicit 
intercourse, cn condition that no cohabitation is per¬ 
missible until after her delivery, unless it is the man 
that rendered her pregnant who marries her. 


Marriage 
during preg¬ 
nancy is un¬ 
lawful ex¬ 
cept when 
the preg¬ 
nancy is due 
to illicit 
intercourse. 


Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 9. 

Baillie, Bk. 1. Chap. 3, p. 38 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 1, p. 32 : Zaidu-nil-Ambani, Vol. 1, p. 52. 


Art. 30. Any man having four lawful wives cannot Marriage 

marry a fifth, until he has repudiated one of the four and wife is um 

waited until the period of Iddat , 2 consequent upon such “ e t!l 

repudiation, has expired. four has been 

L A repudiated. 


Notes. 


Sharh-i-Vikaya, Vol. 2, p. 18. 

Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. l,p. 32 ; Zaidu-nil- 
Ambani. Vol. 1, p. 54. 

Where a man has married four slave girls, his union with 
a free woman is not the fifth marriage and therefore valid— • 


• See Art. 218. 


* See Art. 310. 
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Gholam Husun Ali v. Zeinub Beebee , 1 Sel. Rep.. S. D. A., 
63 (1801). 

See Shumsoonisa v. Goulmr Ali , 7 Sel. Rep., S. D. A., 
359 (1827). 

Art. 31. A Muslim can marry non-Muslim women 1 

Non-Muslim . . . 

women who whose religion is founded on the scriptures, that’is to say, 

Muslims! t0 Christians or Jewesses settled in Muslim States, or 

elsewhere. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 10. 

Baillie, Bk. 1, Chap. 3, p. 41 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 2, Chap. 1, p. 3 ; Macn. Prim, Chap. 7, s. 12, p. 58 ; Zaidu- 
nil-Ambani, Vol. 1, p. 56. 

See Sale’s Koran, Chap. V, p. 82. 

A woman of the Shiah sect, cannot contract a valid marriage 
with a Christian— Bakhshi Kishen Prasad v. Thakurdas , I. L. R., 
19 All., 375 (1897). 


JTire-wor- 


Art. 32. It is unlawful for a Muslim to marry 

shippers, &c., fire-worshippers, sabsens or star-worshippers, whose 
are unlawful. ,. . . . i i i . 

religion is not based on any holy book. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 4. 

Baillie, Bk. 1, Chap. 3, p. 40; Hamilton’s Hedayab, 
Vol. 1, Bk. 2, Chap. 1, p. 30 ; Zaidu-nil-Ambani, Vol. 1, p. 56. 

See Sale’s Koran, Chap. II, p. 26. 

According to Mahomedan law, both the Sunni and Shiah 
schools prohibit marriage between a Mussalman woman and 
a man who is not of her religion— Ilimmut Bahadur v. SaheO- 
zadee Begum , 14 W. R., 125 (1870). 

Continued cohabitation between a Mahomedan and a Hindu 
woman does not raise presumption of marriage— Monoicar Khan 
v . Abdoollah Khan , 3 N.-W. P., H. C. R., 178 (1871). 

See In the matter of Bam Kumari , I. L. R., 18 Cal., 264 
(1891) ; Aldid Bazack v. Jaffer Bindaneem , L. R., 21 I. A. 
56 (1893). 


* See Art 21. 




CHAPTER IV. 


GUARDIANSHIP IN MARRIAGE (V1LAYA). 

(Arts. 33—56.) 

SECTION I.-QUALIFICATIONS, NECESSARY FOR, AND DUTIES 

OF, A GUARDIAN IN MARRIAGE. 

(Arts. 33—43.) 

Art. 33. A guardian 1 in marriage, must be adult, 
of sound mind and a Muslim. A profligate person is not 
disqualified from becoming a guardian. 

Notes. 

Durru 1 -Mulditar, Vol. 2, pp. 4, 6. 

Zaidu-nil-Ambani, Vol. 1, p. 57. 

The father who is an apostate from the Mahomedan faith 
cannot be the guardiau in marriage of his daughter, and conse¬ 
quently his consent is not necessary—In the matter of Mahin 
Bibi, 13 B. L. R., .160 (1874). 

See Guardian and Wards Act (VIII of 1890), Chap. III. 

Art. 34. The intervention of a guardian is an 
essential condition to the validity of the marriage of 
minors, and of adults who are insane, but it is not 
necessary for the validity of marriage between persons 
who are adult and of sound mind. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 5. 

Macn. Prin., Chap. 7, ss. 14, 16, p. 58 ; Zaidu-nil-Ambani, 
Vol. 1, p. 58. 


Necessary 
qualifica¬ 
tions of 
guardian in 
marriage. 


Where the 
intervention 
of a guardian 
in marriage 
is necessary. 


1 See Art. 44. 



22 


INSTITUTES OF MUSSALMAN LAW. 


The Hanifites hold that a girl who arrives at puberty, with¬ 
out having been married by her father or guardian, is legally 
emancipated from all guardianship, and can select a husband 
without reference to his wishes —Muhammad Ibrahim v. Gidam 
Ahmed , 1 Bom. H. 0. R., 236, per Couch, J. (1864). 


The rela¬ 
tions who 
have the 
right to 
intervene as 
guardians in 
the marriage 
of minors 
and adults 
who are 
incapable. 


Art. 35. The guardians having the right to inter- 
vene in the marriage of minors and of adults who are 
insane, are the nearest Asab 1 relations, 2 following 
the oi'der of inheritance, the nearer excluding the more 
remote. 3 

The father of a family 4 is the natural guardian of 
his minor children, failing the father, the guardianship 
devolves upon the paternal grandfather, then upon the 
line of collateral male relations, viz., the full-brother, 
the half-brother by the father’s side, the son of the 
full-brother, the son of the half-brother by the father’s 
side, the full-uncle, the half-uncle by the father’s side, 
the son of the full-uncle, the son of the half-uncle by 
the father’s side. 


Notes. 

Durrul-Mukhtar, Vol. 2, p. 6 ; Fatawa-i-Alamgiri, 
Vol. 2, p. 11. 

Baillie, Bk. 1, Chap. 4, p. 45 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, pp. 36, 37, 39 ; Zaidu-nil-Ambani, Vol. 1, p. 59 ; 
Clavel, Vol. 1, p. 313. 


Guardian¬ 
ship failing 
Asab rela¬ 
tions. 


Art. 36. Failing Asab relations, the right of guar¬ 
dianship devolves upon the female line in the following 
order:— 


The mother, paternal grandmother, daughter, 
granddaughter born of a son or daughter, their descen¬ 
dants, maternal grandfather, full-sister, half-sister by 
the father’s side, uterine brother and sister, their 


* Agnate. 

* See Art. 52. 


• See Art. 139. 

4 See Art. 44. 
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descendants, then upon the other Zavil Arhavns / viz., the 
paternal aunt, maternal uncle, maternal aunt, daughters 
of aunts, their descendants, following the established 
order. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 6. 

Baillie, Bk. 1, Chap. 4, p. 46 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 38 ; Macn. Prin., Chap. 7, s. 19, p. 59 ; 
Zaidu-nil-Ambani, Vol. 1, p. 61. 

The nearer guardian being in jail, and being precluded by 
his absence from acting as guardian in marriage, the marriage 

o O O 7 o 

contracted by the mother and grandmother of the minor was 
held lawful— Kaloo v. Guriboollah , 13 B. L. R. ? 163, per Kemp, 
J. (1868). 

In the case of apostacy of father, mother’s consent held suffi¬ 
cient—In the matter of MaJtin Bibi , 13 B. L. R., 160 
(1874). 

Art. 37. Minors having no near or remote relation, 
are subject to the guardianship of the ruling authority, or 
the judge, duly authorized to contract in marriage 
orphans of either sex, who are within his jurisdiction. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 6. 

Baillie, Bk. 1, Chap. 4, p. 46 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 39 ; Zaidu-nil-Ambani, Vol. 1, p. 62. 

Art. 38. The executor under a will has no autho¬ 
rity to contract his wards in marriage, even though the 
father in his will should have conferred this power upon 
him, unless this right is acquired by relationship, or is 
vested in him by a judge, and no other person exists 
having preference over him. 

Notes, 

Durrul-Mukhtar, Vol. 2, p. 6. 

Baillie, Bk. 1, Chap. 4, p. 48 ; Zaidu-nil-Ambani, Vol. 1, 
p. 63. 


Guardian¬ 
ship failing 
any rela¬ 
tions. 


Executor 
cannot in¬ 
terfere in 
the mar¬ 
riage of 
wards, unless 
by right of 
relationship. 


1 Uterine relations. 
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Muslims 
cannot act as 
guardians to 
non-Mus¬ 
lims, except 
judicially 
empowered 
to do so. 


A remote 
relation has 
no prefer¬ 
ence over a 
near relation 
in the mar¬ 
riage of 
minors. 


Where a 
near relation 
refuses a 
proposal, the 
Judge may 
contract 
marriage. 


Art. 39. Muslims cannot act as guardians to 
non-Muslims in their marriages, nor in the adminis¬ 
tration of their property, unless it is in the capacity 
of ruling authority, or its representative. Non-Muslims 
can, however, act as guardians to non-Muslims, both 
in their marriages and in the administration of their 
property. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 6. 

Baillie, Bk. 1, Chap. 4, p. 47 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 2, Chap. 2, p. 38 ; Zaidu-nil-Ambani, Vol. 1, p. 64. 

Art. 40. A remote relation has not the right to 
contract minors in marriage, if there is a nearer rela¬ 
tion fulfilling the necessary conditions for exercising 
guardianship. 

But if the nearer relation is absent and at such 
a distance that the chosen bridegroom’s withdrawal is 
to be feared before the arrival of the reply, the right 
of guardian passes to the next nearest relation, who can 
validly contract the minor’s marriage without the nearer 
relation being able to demand its cancellation. It would 
be the same if the nearer relation were legally incom¬ 
petent. 1 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 12 ; Durrul-Mukhtar, 
Vol. 2, p. 2. 

Baillie, Bk. 1, Chap. 4, p. 49 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 39 ; Zaidu-nil-Ambani, Vol. 1, p. 64. 

Art. 41. If the nearer relation refuses a proposal 
of marriage made to his ward, the more remote relation 
has not the right to contract the ward in marriage. 

• See Art. 482. 
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This light is vested in the judge, before whom the 
complaint is lodged, even when the refusal proceeds from 
the father. The Judge, on being satisfied that there is 
no sufficient cause for the refusal, that the husband is 
suitable 1 , and that the dower settled on the girl is equal 
to the proper dower 2 , shall, himself or by his deputy, 
contract the marriage in the name of the refusing 
party. But if the refusal of the proposal was based 
on good grounds, such as inferiority, either of the 
husband’s condition, or of the dower settled on the girl, 
the judge cannot give her in marriage against the wish 
of her relation. 

Notes. 

Radd-ul - Muhtar, Vol. 2, p. 342. 

Baillie, Bk. 1, Chap. 4, p. 50 ; Zaidu-nil-Ambani, Vol. 1, 
p. 66 ; Clavel, Vol. 1, p. 54. 

Art. 42. Where there are two relations of the 
same degree, either can validly contract the ward in mar¬ 
riage ; and, so long as the marriage is validly contracted, 
ratification by the other relation is not necessary. 

Notes. 

Fatawa-i-Alamgiri, Yol. 2, p. 12. 

Baillie, Bk. 1, Chap 4, p.' 41) ; Zaidu-nil-Ambani, Vol. 1, 
p. 67. 

Art 43. The judge, empowered to give female 
orphans in marriage, cannot contract one to himself, nor 
can he contract her to one of his ascendants or 
descendants. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 340. 

Baillie, Bk. 1, Chap. 4, p. 47 ; Zaidu-nil-Ambani, Vol. 1, 

p. 68. 


Eitherof two 
relations of 
the same 
degree may 
contract a 
ward in mar¬ 
riage. 


A judge can¬ 
not marry a 
female or¬ 
phan in his 
charge. 


1 See Art. 62. 


* See Art. 78. 
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Power of i 
father and 
grand¬ 
father with 
regard to 
compelling 
children inJ 
marriage. 


Where such 
marriage re¬ 
mains valid. 


SECTION II.-MARRIAGE OF MINORS AND OF ADULTS, WHO 

ARE LEGALLY INCOMPETENT. 1 

(Arts. 44—56.) 

Art. 44. The father of a family has the power of 
compelling his minor children of either sex, to enter into 
the state of marriage, even when the daughter is not a 
virgin. This right of compulsion is extended to the 
paternal grandfather and all other guardians fulfilling 
the necessary conditions. 2 

Adults of either sex afflicted with imbecility or 
habitual madness, and who have been without lucid 
intervals for a whole month, are judicially in the same 
position as minors, and like them, are subject to the 
right of compulsion. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 5. 

Baillie, Bk. 1, Chap. 4, p. 4G ; Zaidu-nil-Ambani, Vol. 1, 
p. 09. 

Art. 45. Where the father or grandfather con¬ 
tracts in marriage his son, grandson, daughter or 
granddaughter, they being minors or adults who 
are legally incompetent, the marriage is valid, and 
its consequences are binding without any one of the 
above being able, on reaching majority, to demand 
its cancelment. This is so, even when the boy suffers 
loss by the heavy amount of dower paid, or when 
the girl suffers by the inferior amount settled on her, or 
by the husband not being her equal. 3 

It is the same in the case of an insane woman 
contracted in marriage by her son who is also her 
guardian. 


* See Art. 482. 


* See Art. 33. 


* See Art. 62. 
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Notes. 

Durrul-Mukhtar, Vol. 2, p 56. 

Baillie, Bk. 1, Chap. 4, p. 50 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 41 ; Zaidu-nil-Ambani, Vol. 1, p. 70. 

Art. 46. Where the father or the grandfather, 
reputed profligate, compels to enter into the state of 
marriage his son, grandson, daughter or granddaughter, 
whether minor or adult who is legally incompetent, 1 and 
seriously injures the boy by making him pay a dower 
greater than that which he is hound to provide, or 
seriously injures the girl by accepting a dower smaller 
than that which ought to have been settled on her, or if 
lie marries her to a husband not her equal, the marriage 
shall be invalid. 


Notes. 

Durrul-Mukhtar, Vol. 2, p. 56. 

Hamilton’s Hedayab, Vol. 1, Bk. 2, Chap. 2, p. 37; Zaidu- 
nil-Ambani, Vol. 1, p. 72. 

Art. 47. When a guardian, other than the father or 
grandfather, has a boy or girl placed under his guardian¬ 
ship, and contracts one of them in marriage to an un¬ 
suitable person, or causes the ward serious injury by 
reason of the dower given or accepted, the marriage is 
invalid, even when it is a judge who has contracted it. 

Where a guardian marries his ward to a suitable 2 
person and the dower is equal to the proper dower, 3 the 
marr iage is valid, but the ward upon attaining majority 
or when informed of such marriage, is entitled to 
demand its dissolution, even when the marriage has 
been consummated. 


AVhere 
father or 
grandfather] 
is profligate 
and 

occasions 
loss mar¬ 
riage is 
invalid. 


Where the 
guardian 
contracts the 
minor in 
marriage to 
an unsuit* 
able person. 


1 See Art. 48:2. 


* See Art. G2. 


■ See Art. 7S. 
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Notes. ' 

JJurrul-Mukhtar, Vol, 2, p. 6. 

Baillie, Bk. 1, Chap. 4, p. 50 ; Hamilton's Hedayab, Vol. 
1, Bk. 2, Chap. 2, p. 37 ; Macn. Prin, Chap. 7, s. 18, p. 58 ; 
Zaidu-nil-Ambani, Vol. 1, p. 73 ; Clave], Vol. 1, p. 54. 

According to Mahomedan law of the Sunni school, a 
marriage by a minor is voidable only, that is, complete unless 
avoided by tbe dissent of the girl on her reaching puberty. 

According to tbe Shiah doctrine, a fazoolee marriage re¬ 
quires assent of the minor, after attaining puberty and mature 
understanding, to perfect it, and that, in the event of death inter¬ 
vening before such assent is given, the marriage remains incom¬ 
plete. Without the assent of a girl after attaining puberty, the 
marriage remains imperfect and does not create any rights and 
obligations. 

In the absence of evidence to the contrary, the presump¬ 
tion of Mahomedan law is that a girl attains puberty when she 
reaches the age of 9 years —Mulka Jehan v. Mahomed Uskhurree , 
L. R., I. A., Sup. Vol., 192 (1873). 

See Kliajooroonissa v. Rowslian Jehan , I. L. R., 2 Cal., 184, 
P. C. (187G). 


Wards com 
pelled in 
marriage 
have right 
of cancel¬ 
ling con¬ 
tract at 
puberty. 


Art. 48. If the wards married under compulsion 
prefer, on attaining puberty, to have their marriage 
dissolved, they must seek their remedy before a judge. 

The judge, after having ascertained that their right 
has not lapsed, will pronounce the dissolution of the 
marriage. If one of the parties dies before the judge 
has pronounced his decision, the survivor 1 is entitled to 
inherit from the deceased, and the dower settled on the 


wife remains her property or devolves upon her heirs. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 332. 

Baillie, Bk. 1, Chap. 4, p. 50 ; Zaidu-nil-Ainbani, Vol. 1, 

p. 76. 


■ See Art. 271. 
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Art 49 Where a woman has the option, upon attain¬ 
ing puberty, of having her marriage cancelled, and upon 
reaching that age while yet a virgin, still wishes to take 
advantage of this right, she must protest against the 
action of her guardian and declare before witnesses that 
she is free. This declaration must be made at the moment 
the signs of her puberty become visible, or as soon as she 
is informed, after reaching puberty, of her marriage 
which she had hitherto been kept in ignorance of; 
otherwise she loses her right. 

Her ignorance of this right, or of the moment at 
which she ought to exercise it, is not a valid excuse. 
But having once protested against her marriage before 
witnesses at the proper time, any delay in taking judicial 
action, however protracted it may be, does not cause her 
to lose her right; unless, in the meantime, she has such 
intercourse with her husband as would presume her 
consent to the marriage. 


Notes. 

Radd-ul-Muhtar, Yol. 2, pp. 335, 336 ; Fath-ul- 
Kadir, Yol. 2, p. 53. 

Baillie, Bk. 1, Chap. 4, pp. 51, 52 : Hamilton’s Hedayab, 
Vol. 1, Bk. 2, pp. 37, 38 ; Zaidu-nil-Ambani, Yol. 1, p, 78. 

A minor on attaining puberty may have the marriage con¬ 
tracted during minority cancelled .—Mulka Jehan v. Mohammed 
Uskhurree L. R., I. A., Sup. Vol., 192 (1873). See Sel. Rep., 
S. A. Bom., 56 (1821). 

Art. 50. Where a girl contracted in marriage has 
the option of having such marriage cancelled on attain¬ 
ing puberty, and she reaches that age after the dis¬ 
appearance of her virginity, then her silence, at the 
moment her puberty 1 becomes visible, or her silence 


How a 
woman must 
exercise thi3 
right of op* 
tiou. 


Effects of her 
silence at the 
time option 
should be 
exercised. 


i See Art. 495. 
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when informed of her marriage after reaching puberty, 
if she were ignorant of the fact before that age, does 
not deprive her of the right to protest, unless she has 
given formal or tacit consent to the marriage. 

It is the same for a boy attaining puberty, 1 and 
who was contracted in marriage by a guardian other 
than the father or grandfather. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 13. 

Baillie, Bk. 1, Chap. 4, p. 54 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 34 ; Zaidu-nil-Ambani, Vol. 1, p. 79. 

A minor, given in marriage by any person other than the 
father or grandfather, has the option of ratifying or repudiating it 
on attaining puberty —Badal Aurat v. Queen-Empress, I. L. JR. 
19 Cal., 79 (1891). 


Every male 
or female, 
adult and 
of sound 
mind, can 
marry with 
out a guar¬ 
dian’s inter¬ 
vention. 


Art. 51. Every male, adult and of sound mind, 
can marry, even if he is a spendthrift, without the inter¬ 
vention of a guardian. 

Every woman at the age of puberty, 1 who is 
of sound mind, whether a virgin or not, can marry 
without the intervention of a guardian. The marriage 
which she herself contracts is valid and binding, 
so long as the husband she chooses is her equal, 2 and 
the dower settled upon her is equal to the proper 
dower. 3 


Notes 

Hidaya, Vol. 2, p. 34. 

Baillie, Bk. 1, Chap. 4, p. 54 : Hamilton’s Hedayab, Vol. 1, 
Bk. 2, Chap. 2, p. 34 ; Zaidu-nil-Ambani, Vol. 1, p. 81. 

Freedom to marry on attaining puberty without the interven¬ 
tion of guardian —Muhammad Ibrahim v. Gulam Ahmed, 1 Bom. 
H. 0. R., 236, per Couch, J. (1864). 


* See Art. 495. 


9 See Art. 62. 


• See Art. 78. 
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According to Art. 51, every woman at the age of puberty, 
who is of sound mind, can marry without the intervention of 
a guardian, and Art. 53 says that a woman, who has attained 
puberty, whether virgin or not, cannot be compelled in 
marriage. She must be consulted and give her consent—Clavel, 
Vol. 1, p. 35. 

See Section 11 of the Indian Contract Act (IX of 1872), 
and Section 2 of the Indian Majority Act (IX of 1875). 

Art. 52. Where a woman, adult and legally 
competent, herself contracts marriage against the wish 
of an Asab 1 guardian and the dower is inferior to the 
proper dower, 2 such guardian can impugn the marriage, 
in spite of its validity, and demand from the husband 
payment of the difference existing between the dower 
settled, and the proper dower, or demand that the 
marriage should be cancelled by a judge. If the husband 
were not suitable, 3 the marriage would be void ab initio, 
and the subsequent consent of her Asab guardian would 
not render it valid. Where there is no Asab guardian, 
or where such guardian gives his previous and formal 
consent, an unsuitable marriage contracted by the woman 
herself is perfectly valid. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 321-22. 

Baillie, Bk. 1, Chap. 5, p. 67 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 41 ; Zaidu-nil-Ambani Vol. 1, p. 81 ; Clavel, 
Vol. 1, p 54. 

Art. 53. A woman who has attained puberty, 
whether virgin or otherwise, cannot be compelled 
in marriage : she must be consulted and her consent 
obtained. 


Where a 
woman 
marries 
against the 
wish of an 
Asab rela¬ 
tion, the 
latter can 
impugn the 
marriage if 
husband is 
not suitable 
or provides 
inferior 
dower. 


Consent of a 
woman, vir¬ 
gin or other¬ 
wise, is es¬ 
sential and 
how such 
consent may 
be expressed. 


1 Agnate. 


* See Art. 78 ; 


•iSee Art. 62. 
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Consent of a 
woman 
other than a 
virgin must 
be expressed 
in words. 


When a girl, who is a virgin, is consulted before 
her marriage, or informed of such marriage after its 
conclusion by a near relation; or his agent, 1 and of her 
own accord remains silent, after being made aware 
of the husband to whom she has been united, and of 
the amount of dower that has been settled on her, or 
when she smiles or laughs, weeps without sobs, then 
her silence, smile, laugh, or teai-s will amount, before 
conclusion of the marriage, to a ratification. 

But where a girl, who is a virgin, is consulted and 
informed of her mai’riage by a distant relation, it is 
indispensable that her consent should be expressed in 
words or by an act which presumes consent, even when 
she has been made aware of her future husbafid, and of 
the amount of the dower. 


Notes. 

Fath-ul-Kadir, Vol. 2, p. 44 ; Durrul-Mukhtar, 
Yol. 2, p. 5. 

Baillie, Bk. 1, Chap. 4, p. 55 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 34 ; Zaidu-nil-Ambani, Vol. 1, p. 84. 

See Sections 13, 14 of the Indian Contract Act (IX of 1872.) 

Art- 54. An adult woman, who is not a virgin, 
cannot be given in marriage, unless her consent is 
obtained in words, or by an act which implies her 
consent: and if consulted by a near or distant relation, 
she remains silent, her silence does not amount to 
consent. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 327. 

Baillie, Bk. 1, Chap. 4, p. 60 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 35 ; Zaidu-nil-Ambani, Vol. 1, p. 87. 


1 See Art. 57. 
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Art. 55. A woman, who has lost her virginity 
through an accident or old age, is to be treated as a virgin, 
and so must a wife, separated from her husband by 
reason of his impotency, 1 or dissolution of marriage by 
repudiation 2 or his death, before consummation of the 
marriage. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 5. 

Baillie, Bk. 1, Chap. 4, p. 61; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, pp. 35,36 ; Zaido-nil-Ambani, Vol. 1, p. 38. 

Art. 56. A woman, married too young, must 
not be taken to her husband’s house, before she is physic¬ 
ally fit for sexual intercourse. Her father, who cannot 
be compelled to make her over, has the right of demand¬ 
ing and receiving on her behalf the prompt 3 part of the 
dower. In case of dispute between the husband and the 
father of the child wife as to her condition, the judge 
shall appoint either one or two trustworthy matrons to 
examine her. If the report of the matrons confirms the 
husband’s claim, the wife shall be taken to her husband’s 
house : if the report is to the contrary, she will continue 
to remain provisionally in her father’s house. In such 
disputes it is the physical constitution and not the 
age that must be considered. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 13. 

Baillie, Bk. 1, Chap. 4,p. 54 ; .Zaidu-nil-Ambani, Vol. 1, p. 90. 

According to Mabomedan law, the effect of the contract of 
marriage is to place the wife under the dominion of the husband, 
but notwithstanding marriage, the right to the care and custody 
of a girl belongs, not to the husband, but to her mother, until she 
attains the age of puberty—In the matter of Khatija Bibi, 5 
B. L. R., 557, per Norman, J. (1870). 


Women who 
are to be 
treated 
as virgins. 


Girl wife 
must not be 
taken to her 
husband’s 
house before 
she is phy¬ 
sically fit for 
sexual 
intercourse, 
and in case 
of dispute 
must be ex¬ 
amined by a 
matron. 


* See Art. 298. 
AR, IML 


» See Art. 217. 


• See Art. 73. 
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pointment 
may be 
made verb* 
ally or in 
writing. 
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A husband is not entitled to recover a wife of ten years old 
from the custody of her mother— Wazir Alt v. Kahn All , 5 N.-W. 
P., H. 0. R., 196 (1873). 

See In the Matter of Mahin Bibi , 13 B. L. R., 160 (1874) ; 
Nur Kadir v. Zulaiklia Bibi , 1. L. R., 11 Cal., 469, per Garth, 
C. J. (1885) ; Korban v. King-Emperor , I. L. R., 32 Cal., 444 
(1904). 


CHAPTER V. 

•AGENCY IN MARRIAGE. 

(Arts. 57—61.) 

Art. 57. It is allowable for the contracting parties, 
when they are adult, and of sound mind, to contract 
marriage by means of agents. 1 

This power is also accorded to the father and other 
guardians 2 who can be represented at the marriage of 
their wards. 

Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 117 ; Fatawa-i-Alamgiri, 
Vol. 2, p. 18. 

Baillie, Bk. 1, Chap. 6, p. 83 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 2, Chap. 2, p. 42 ; Zaidu-nil-Ambani, Vol. 1, p. 91. 

See Fulchronissa v. Shah Ally Ruzzah , 6 Sel. Rep., S. 
D. A., 368 (1840) ; Abdul Kadir v. Salima , 1. L. R., 8 All., 149, 
F. B. (1886) ; Badal Aurat v. Empress , I. L. R., 19 Cal., 79 
(1891) ; Sabrati v. Jungli , 2 C. W. N., 245 (1898) ; Aklhnannessa 
Bibi v. Mahomed Ilatem , I. L. R., 31 Cal., 849 (1904). 

See Section 183 of the Indian Contract Act (IX of 1872). 

Art. 58* The appointment of an agent for marriage 
can be made verbally or in writing, no witness being 


1 See Art. 140. * See Art. 35. 





AGENCY IN MARRIAGE. 


35 


necessary for its validity. Witnesses are only required 
to avoid disputes on the part of the principal. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 352; Fatawa-i-Alam- 
giri, Vol. 2, p. 18. 

Baillie, Bk. 1, Chap. 6, p. 76 ; Zaidu-nil-Ainbani, Yol. 1, p. 92. 

The authority of an agent may he expressed or implied—See 
Section 186 of the Indian Contract Act (IX of 1872). 

Art. 59. Without the principal’s sanction the agent 
cannot delegate his authority to a third party, unless his 
powers are absolute. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 325. 

Baillie, Bk. 1, Chap. 6, p. 83 ; Zaidu-nil-Ambani, Yol. 1, p. 92. 

See Section 190 of the Indian Contract Act (IX of 1872). 

Art. 60. Where an agent is authorized by a woman 
to give her in marriage, he is not bound to make her 
over to the husband. Nor is he responsible to her for 
her dower unless he has guaranteed it; in which case 
he is bound to discharge it, his remedy being against 
the husband, provided the latter had authorized such 
guarantee. 

NoteR. 

Radd-ul-Muhtar, Vol. 4, p. 443, 

Baillie, Bk. 1, Chap. 6, p. 75 ; 2aidu-nil-Ambani, Vol. 1, p. 93. 

Art. 61* The contract entered into by the agent 
in the name of his principal is only binding on the latter, 
provided it is made within the scope of his authority. 
If this authority is exceeded, the contract only becomes 
binding after ratification 1 by the principal. 


Agent can¬ 
not delegate 
his power 
without 
principal’s 
authority. 


Agent is not 
responsible 
for delivery 
of wife to 
husband nor 
for dower. 


Agent’s con 
tract, when 
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scope of his , 
authority, 
binds the 
principal. 


* See Arts. 141, 142. 
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Husband 
must be the 
wife’s equal, 
but wife’s 
inferiority 
does not 
render mar¬ 
riage in valid. 


Qualifica¬ 
tions that 
constitute 
equality 
In marriage. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 352, 353. 

Zaidu-nil-Ambani, Vol. 1, p. ^4. 

The bride’s father is entitled to set aside the marriage, on thfr 

O 7 

ground of inequality between the parties to the marriage, if it had 
taken place without his consent —Mohumdee Begum v. Bairam 
Khan, 1 Agra H. C. R., 130, per Morgan, C. J. (1866). 

As to enforcement and consequences of agent’s contracts, 
see Section 226, as to how far the principal is bound when agent 
exceeds his authority, see Section 227, and as to the effects of 
ratification, see Section 196, of the Indian Contract Act (IX of 
1872). 

CHAPTER VI. 

EQUALITY IN’ MARRIAGE. 

(Arts. 62—09.) 

Art. 62. In order that a marriage may bear the 
character of a suitable union in law, the husband must 
be the equal of the woman in accordance with the 
conditions laid down in the following articles. 

The woman’s inferiority does not render the marriage 
invalid. Equality in respect of the husband is a right, 
which may be claimed by the woman’s guardian and by 
the woman herself. The question must be considered at 
the time the contract is made ; a subsequent change in 
the husband’s condition would not affect the validity of 
a marriage. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 343, 344, 348, 349. 

Baillie, Bk. 1, Chap. 5, p. 62 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 40 ; Zaidu-nil-Ambani, Vol. 1, p. 94. 

Art. 63. Where a woman, legally competent, 
chooses a husband without the previous consent of an 
A sab 1 guardian,* or where a young girl is given in 

1 Agnate * See Art. 35 . 
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marriage by a relation, other than the father or grand¬ 
father, or by one of the latter when he is a reputed 
profligate, it is necessary for the validity of the marriage, 
that the contracting parties, if they are of Arab origin, 
should possess equality of birth ; if not of Arab origin, 
they must possess equality of Islam, fortune, virtue and 
calling. 

Should the husband be inferior to the wife in one of 
the foregoing conditions, the marriage in the above 
■cases would be invalid. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 344, 345, 346, 347, 
348 ; Fatawa-i-Alamgiri, Vol. 2, p. 18 ; Bahrr-ul-Rayek, 
Vol. 3, p. 144. 

Baillie, Bk. 1, Chap. 5, p. 66 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 2, Chap. 2, p. 40 ; Zaidu-nil-Ambani, Vol. 1, p. 96. 

Art. 64. In deciding equality in Islam, it is not 
necessary, with regard to the husband, to go back further 
than his father and grandfather. 

Thus he, who has embraced Islam without having 
been born a Muslim, cannot be the equal of a Muslim 
woman born of a Muslim father, and he, whose father 
only is a Muslim, is not the equal of a woman whose 
father and grandfather were Muslims. 

But he, whose father and grandfather are Muslims, 
is the equal of the woman who has many Muslim 
ancestors. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 346. 

Baillie, Bk. 1, Chap. 5, p. 63 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 40 ; Zaidu-nil-Ambani, Vol., 1, p. 98. 

Art. 65. Nobility acquired by knowledge and 
merit is superior to that which is inherited. 


What con* 
stitutes 
equality 
in Islam. 


Nobility 
acquired, 
superior to 
that which 
is inherited. 


A man able 
to pay the 
prompt part 
of dower and 
wife's main¬ 
tenance, is 
the equal 
of a rich 
woman. 


Equality in 
respect of 
virtue or 
otherwise. 


Equality as 
regards 
profession 
or trade. 
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Thus a learned man, who is not of Arab origin, is 
the equal of an Arab woman, even if she be a Koreishite 1 . 

A learned man who is poor, is the equal of the 
daughter of the man who is rich and ignorant. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 350. 

Baillie, Bk. 1, Chap. 5, p. 63 ; Zaidu-nil-Ambani, Vol. 1, 
p. 99. 

Art. 66. Possession of wealth on the part of the 
woman is not considered in marriage. The man, who 
possesses sufficient means to discharge the prompt 2 por¬ 
tion of the dower, and is able to maintain the wife for one 
month, or, by his labour provide her daily with the 
necessary maintenance, is the equal of a rich woman. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 348. 

Baillie, Bk. 1, Chap. 5, p. 64 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 40 ; Zaidu-nil-Ambani, Vol. 1, p. 99. 

Art. 67. The man, who is a profligate, is not the 
equal of a virtuous woman, but he is the equal of a 
woman of immoral character. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 347. 

Baillie, Bk. 1, Chap. 5, p. 65; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 2, p. 40 ; Zaidu-nil-Ambani, Vol. 1, p. 100. 

Art. 68. With regard to persons not of Arab 
origin, equality of calling or profession must be taken 
into consideration as regards Arabs themselves, equality 
is only to be considered among those who are engaged 
in trade. 


1 Of the tribe of Koreish in Arabia, to which the Proplied Mahomet belonged. 

* See Art. 73. 
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If the trade followed by the husband is nearly on 
a footing with that followed by the father-in-law, the 
slight difference would not constitute a misalliance ; but 
if the trades differ greatly, he, who exercises a low 
calling, cannot be the equal of a woman whose father 
follows a higher calling. 

In this connection the custom of each country 
must serve as a guide, according as the trades there are 
considered more or less reputable. 


Notes. 

Radd-ul-Muht&r, Vol. 2, p. 348. 

Baillie, Bk. 1, Chap. 5, p. 66 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 2, Chap. 2, p. 41 ; Zaidu-nil-Ambani, Vol. 1, p. 100. 


Art. 69. Where a guardian has contracted a woman 
in marriage by her own consent, and is ignorant of the 
husband’s condition in life, neither the guardian nor the 
woman can have the marriage cancelled, if it is discovered 
subsequently that the husband was not the wife’s equal. 

But where the guardian has stipulated that the 
husband should be the wife’s equal, and the husband, 
representing himself as such, turns out to be manifestly 
inferior to the wife, the guardian may either ratify the 
marriage or have it dissolved. 


Ignorance of 
the hus¬ 
band’s condi¬ 
tion in life at 
the time of 
marriage, 
does not 
affect its 
validity, 
except in 
the case of 
misrepre¬ 
sentation. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 344. 

Baillie, Bk. 1, Chap. 5, pp. 70, 71; Zaidu-nil-Ambani, Yol. 1, 

p. 102. 

See Section 19 of the Indian Contract Act (IX of 1872). 



CHAPTER VII. 


Minimum 

dowel*. 


DOWER. 

(Arts. 70—119.) 

SECTION I.-AMOUNT OF DOWER, AND THE FIT SUBJECTS OF 

WHICH DOWER MAY CONSIST. 

(Arts. 70-73.) 

Art. 70. The lowest amount of dower is fixed at 
ten dirhems 1 or pieces of silver weighing seven miskals , 
coined or uncoined. There is no limit to dower, and the 
husband may settle upon the wife a dower more or less 
considerable in accordance with his means. 

Notes. 

Hidaya, Vol. 2, p. 305 ; Radd-ul-Muhtar, Vol. 2, 
pp. 356, 357, 358. 

Baillie, Bk. 1, Chap. 7, pp. 92, 93; Hamilton’s Hedayab, 
Vol. 1, Bk. 2, Chap. 3, p. 44 ; Zaidu-nil-Ambani, Vol. I, 
p. 103 ; Clavel, Vol. 1, p. 51. 

See Sale’s Koran, Chap. XXXIII, p. 348. 

There is nothing in the Mahotnedan law to limit the amount 
fixable for dower— Mulleeka v. Jumeela , 11 B. L. R., 375, 
P. C. (1872). 

By the Sunni doctrines of Hanifa, the extent of dower is not 
limited ; the parties may extend it by agreement to what amount 
they please; ten dirhems is the lowest rate. Among the 
Shiahs, the lowest or highest rate is not fixed ; anything possess¬ 
ing a legal value, may lawfully be given as dower, but the 
proper dower is five hundred dirhems .— Oomduton-Nissa Begum 
v. Asud Ali , 1 Sel. Rep., S. D. A., 369 (1809). 

• Six Shillings and eight pence sterling. 
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Agreeably to the doctrines of the Shiah and the Sunni sects, 
it is optional with the parties contracting the marriage to fix the 
amount either before or after the reading of the marriage 
ceremony— Rahut-Oo-nissa v. The heirs of Mirza Hizubr Beg , 2 
Sel. Rep., S. D. A., 254 (1816). 

Where the amount of dower stipulated was excessive with 
reference to the means of the husband, under the Oudh Laws Act, 

1876, a reasonable amount was allowed to the wife, having regard 
to her status in life— Suieman Kadr v. Mehdi Begum Surrey a, 

L. R., 20 I. A., 144 ; 1. L. R., 21 Cal., 135, P. C. (1893). 

Dower is often high among JIahomedans, to prevent the 
husband repudiating his wife, in which case he would have to pay 
the amount stipulated— Zakeri Begum v. SaJcina Begum , L. R., 19 
I. A, 157 ; I. L. R., 19 Cal., 689, P. C. (1892). 

The Courts in the N.-W. Provinces have not been vested 
by the Legislature with the discretion which has been confer¬ 
red on the Courts in Oudh, by section 5 of Act XVIII of 
1876, to award to a Mahomedan lady only so much of the 
stipulated amount of dower, as the Court may consider reasonable 
with reference to the means of the husband and the status of the 
wife— The Collector of Moradabad v. Harbans Singh , I. L. R., 21 
All., 17 (1898). 

Proof of verbal contract for a large amount of dower is 
allowable— Shah Najumooddeen Ahmed v. Beebee Hosseinee , 4 W. 

R. , 110 (1865) ; Abdul Karim v. Fazilat-un-Kissa , 5 Sel. Rep., 

S. D. A., 90 (1830). 

See Tajoo Bebeev . Noorun Bel>ee , 1 W. R., 31 (1864); Abdul 
Kadir v. Salima , I. L. R., 8 All., 149 (1886). 

Art. 71 Dower may consist of movable and ofwhat 
immovable property, jewels, animals, things which may consist™ 
be replaced by things of like nature, and even the 
usufruct of movable or immovable property. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 3>57. 

Baillie, Bk. 1, Chap. 7„ p. 93 ; Zaidu-nil-Ambani, Vol. 1, 
p, 105. 
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Unlawful 
things can 
not be 
settled as 
dower. 


Prompt and 
deferred 
dower. 


Where a deed of settlement covered certain property which 
was not in the possession of the settlor, held that the settlement 
was invalid— Noor Buksh Chowciree v. Mahomed Arif Chow dree, 
7 Sel. Rep., S. D. A., 142 (1843). 

Where property given to wife in her dower contained no 
specification, held that the Kabinnamah did not convey such pro¬ 
perty— Kadirdad Khan v. Nooroon Nissa , 7 Sel. Rep., S. D. A., 
185 (1844) ; See also Shaik Fntteh AU v. Jar tea, 6 Sel. Rep., S. 
D. A., 216 (1837). 

Property non-existent cannot be made subject of dower— 
Oojudhea Beebee v. Mohan Bebee , 6 Sel. Rep., S. D. A., 34 (1835). 

Where the husband had previously settled the whole of his 
property upon a wife in lieu of dower, he cannot, without the 
latter’s permission, make over any portion of the same to another 
wife— Banno Beebee v. Fakheroodeen Hose in, 2 Sel. Rep., S. 
D. A., 230 (1816). 

See Suffuronisa v. Ayesha Bibi , 6 Sel. Rep., S. D. A., 215 
(1837) ; Muliamed Noor Buksh v. Budun Chund Bibee , Dec. 
S. D. A., 885 (1852). 

Art. 72. Those things which have no value in 
themselves or cannot be lawfully possessed by Muslims, 
cannot validly be settled as dower. 

If unlawful things are settled as dower, the 
settlement is void, but the contract none the less 
remains valid. 1 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 23. 

Zaidu-nil-Ambani, Vol. 1, p. 106. 

Art. 73. The dower may be paid in full at the time 
of the marriage contract or subsequently, or it can be 
divided into two parts, one prompt and the other defer¬ 
red, according to the custom of the locality. 


1 See Art. 91. 
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Notes. 

Fatawa-i-Alamgiri, Yol. 2, pp. 32, 33. 

Macn. Prin., Chap. 7, s. 22, p. 59 ; Baillie, Bk. 1, Chap. 7, 
p. 92 ; Zaidu-nil-Ambani, Yol. 1, p. 106 ; Clavel, Yol. I, p. 64. 

Unless the payment of the whole or part of the dower is 
expressly postponed, it is payable on demand— Masthan Saheb 
v. yissan Bivi Ammal , I. L. R., 23 Mad., 371 (1900). 

No claim would lie for the dower not exigible, until the death 
of the husband, or the dissolution of the marriage by repudi¬ 
ation— Koorunnissa Begum v. Nawab Sged Moshin Ali Khan , 7 Sel. 
Rep., S. D. A., 46 (1841). 

When nothing has been said as to the character of dower, 
the Court may determine the amount to be considered prompt, 
with reference to the position of the woman and the amount of 
the dower named in the contract, taking into consideration at 
the same time what is customary. The reference to custom 
appears to be in respect of the portion to be held as prompt, and 
it does not appear to have been contemplated to refer to custom 
to decide, whether or not the entire dower should be deferred— 
Tanfikunnissa v. Ghulam Kambar, I. L. R., 1 All., 506 (1877). 

An inquiry into custom with the view of determining the 
portion of the dower debt payable promptly is proper ; and when 
the question can not be decided by reference to custom, it is 
proper to determine it with reference to the status of the 
woman and the amount of the fixed dower— Eidan v. Alazhar 
Husain, I. L. R., 1 All., 483 (1877). 

The admitted rule seems to be that laid down in Macnaghten’s 
Principles, Chapter 7, section 22, to the effect that when it may 
not have been expressed whether the payment of the dower is 
to be prompt or deferred, it must be held that the whole is due 
on demand— Bedar Bukht v. Khurvum Bukht , 19 W. R., 315, P. C. 
(1873). 

Where no specific amount of dower has been declared 
exigible, one-third only of the whole should be considered 
exigible during the life of the husband, the remaining two-thirds 
being claimable on the death of the husband— Fatma Bibi v. 
Sadruddin, 2 Bom. H. C. R., 291 (1865). 

See Mereamoonissa Begum v. Imdadee Begum, 3 S. D. A., 
N. W. P., 185 (1848). Shumsoonnissa v. Noor Beebee , S. D. A., 
N. W, P., 33 (1854). 
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According to Mahomedan law and the current of decisions 
deferred dower can be demanded only when the marriage is 
dissolved either by repudiation or by the death of the husband— 
Khajarannissa v. Risannissa Begum , 13 W. R. 371 : 5 B. L. R., 
•84 (1870) ; See Ilosseinooddeen Chowdree v. Tajunnissa Khatoon , 
W. R. Sup. Vol., 109 (1864J. Ranee Khajooroonissa v. Mirza 
Saifoolla Khan , 15 B. L. R., 306, P. C. (1875). 

In the absence of express contract, dower is presumed to be 
prompt— Tadiga v. Hasenebiyari , 6 Mad. H. 0. R., 9 (1870). 

Where a husband charged his whole estate with the amount 
of dower, and his widow, on his death, took possession of his 
•estate in satisfaction of her claim, she was held to have a lien on 
her husband’s estate in lieu of dower— Ameer-oon-Nissa v. 
Mooi'ad-oon-Ni&sa , 6 M. I. A.. 211 (1855) ; See Soorma Khatoon 
v. Attaffoonnissa Khatoon , 2, Hay 210 (1863) ; Ahmed Hossein v. 
KJiadija, 3 B. L. R., A. C., 28 (1868). 

A Mahomedan widow, is entitled to a lien for whatever dower 
remains due to her, although there may be a dispute as to what 
is the amount actually due, having reference either to the amount 
originally fixed as dower or to the amount satisfied by payments— 
Ahmed Hossein v. Mussamat Khodeja , 10 W. R., 368 (1868), and 
she has a prior claim on account of her dower on the property left 
by her husband, whether real or personal— Sged Ataliur All v. 
Altaf Fatima , 10 W. R., 370, per Peacock, C. J. (1863). 

Where a Mahomedan widow obtained actual and lawful 
possession of her husband’s estates under a claim to hold them 
as heir for her dower, held that she was entitled to retain posses¬ 
sion until her dower was satisfied— Bebee Bachun v. Sheikh 
Hamid Hossein , 14 M. I. A., 377 (1871) ; Bakreedan v. Ummatul 
Fatma , 3 Cal. L. J., 541 (1905). 

Under Article 103 of the Schedule II of the Indian 
Limitation Act (XV of 1877), a Mahomedan is entitled to bring 
a suit for exigible or prompt dower within three years from the 
time when the dow r er is demanded and refused, or where during the 
continuance of the marriage no such demand has been made, 
then when the marriage is dissolved by death or repudiation. 

See Begoo Jann v. Gashee Bebee , 6 W. R., 19, c. r. (1866) ; 
Mulleeka v. Jumeela , 11 B. L. R. ,375, P. C. (1872) ; Mahabzt Bibi 
v. Amnia , 10 Bom. H. C. R., 430 (1873) ; Ranee Khajooroonissa v. 
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Mirza Saifoolla Khan , 15 B. L. R., 306, P. C. ; 24 W. R. 163, 
P. C. (1875). 

The period of limitation for a suit for deferred dower is 
prescribed by Article 104 of the Schedule II of the Indian 
Limitation Act (XV of 1877), and a suit must be brought within 
three years from the time the marriage is dissolved by death or 
repudiation. 

See Ameer-oon-Nissa v. Moorad-oon-Nissa ;, 6 M. I. A., 
211 (1855) ; Janee Khartum v. Amatool Fatima , 8 W. R., 
51 (1867) ; Makar Ali v. Amani , 2 B. L. R., A. C., 306 ; 
Abbasi Begam v. Nanlii Be gam, I. L. R., 18 All., 206 
(1896). 

SECTION II.-THE WIFE’S RIGHT OVER THE DOWER. 

(Arts. 74—80), 

Art. 74. The wife acquires a legal right over her 
whole dower as soon as the marriage is validly contracted, 
whether the husband or his guardian settled the amount 
in the contract, whether no amount was agreed upon, 
or whether there was a stipulation that no dower at all 
should be paid. 


Notes. 

Hamilton’s Hedayah, Yol. 1, Bk. 2, Ohap. 3, p. 44 ; Zaidu- 
nil-Ambani, Yol. 1, p. 107 ; Clavel, Yol. 1, p. 55. 

A wife’s claim for the full amount of dower discussed— Sahib 
Jan Khatoon v. Dianut Beebee , 3 Sel. Rep., S. D. A., 16 (1820). 

According to Mabomedan law, the simple contract of money 
payment in lieu of dower does not necessarily give the wife a 
lien over her husband’s property. It is possible, no doubt, in any 
given case, that the terms of the contract may be such as to give 
her the security of specified property for the payment of the 
money— Mehran v. Kubiran , 6 B. L. R., 60, per Phear, J. (1870). 

A widow, in possession of her husband’s estate and holding 
over until payment of her dower against the heirs, was entitled 
to hold over until her dower was paid— Wahidunnissa v. Sliubrat- 
tun , 6 B. L. R., 54 ; 14 W. R., 239 (1870) ; Woomatool Fatima 
v. Meerunmunnissa , 9 W. R., 318 (1868). 


Wife's right 
to dower is 
acquired as 
soon as mar¬ 
riage is 
validly con¬ 
tracted. 
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When a Mahomedan widow, was, by a decree of the court, 
put into possession of the property of her husband, in order to 
obtain by that possession payment of her dower ; and she during 
her lifetime, and after her death, her heir, had continued in 
possession of the property ever since that time, held that her 
husband’s heir was entitled to an account of the mesne profits 
received by her in satisfaction of the dower— Mahomed Amee- 
noodeen Khan v. Moozuffar IIossein , 5 B. L. R., 570 ; 14 W. R., 
5, P. 0. (1870). 

See Azizidlah Khan v. Ahmed All Khan , 1. L. R., 7 All., 
353 (1885) ; Amanat-un-Nissa v. Bashir-un-Nissa , I. L. R., 17 
All. (1894) ; Karimullah v. Amani Begam , I. L. R., 17 All., 
03 (1895). 

Where a Mahomedan husband made a gift of immovable 
property in lieu of the whole dower in favour of his wife, such 
gift was held valid according to Mahomedan law— Sahiba Begum 
v. Atchamma , 4 Mad. H. 0. R., 115 (1868). 

Where a Mahomedan widow has a valid claim for dower 
against the estate of her late husband, she cannot, as against the 
legal heirs, take possession of the same, but must bring a regular 
-suit— Bibee Selamut v. Mowla Buksh , 5 W. R., 194 (1866) ; 
Kareem Buksh v. Doolhin Khoord , 15 W. R., 82 (1877). 

It is settled by several decisions that the Mahomedan 
widow’s right to dower against the estate of her deceased husband 
is, generally speaking, simply in the situation of a debt which 
one, like any other creditor, can take legal measures to enforce 
ngainst such property of her husband as one can find in the 
hands of the heirs or in the hands of any other persons, provided 
these have taken as volunteers or with notice of her making a 
specific claim against that property— Begum v. Doolee Chund , 
20 W. R., 92, per Phear, J. (1873). 

A lien for dower which a Mahomedan widow may obtain on 
lands of her husband is a purely personal right and does not survive 
to her heirs— Hadi Ali v. Akbar Alt , I. L. R., 20 All^, 262 (1898). 

A Mahomedan widow is entitled to purchase property as 
her own with money given to her by her husband on account o£ 
dower— Nasoo v. Mahatal Beebee, 4 W. R., 7 (1865). 

The right of a Mahomedan widow to dower is personal to 
herself and does not pass to a purchaser of the estate. For 
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dower stands upon no higher or better footing than any other debt 
due from her deceased husband ; and, except where there is a 
distinct agreement to that effect, there is no presumption of hy¬ 
pothecation of his estate for her dower to be drawn from the mere 
circumstance that dower is due —Ali Mahomed Khan v. Azizullah 
Khan , I. L. R., 6 All., 50, per Straight, C. J. (1883). 

Where a widow’s claim for unpaid dower constitutes a debt 
payable pari passu with the demands of other creditors —Humeada 
v. Budlun , 17 W. R., 525, P. C. (1872). 

Widow’s possession in lieu of dower —Ali Bulcsh v. Kareem 
Beehee , 1 Sel. Rep., S. D. A., 110 (1803) ; Nuseeboonissa v. Syed 
Danush Ali , 3 W.R., 133 (1865); Kummur-ool-Nissa v. Mohamed 
Hussun , 1 Agra H. C. R., 287 (1866) ; Mohamed Ussud-oollah v. 
Gliasheea Beehee , 1 Agra H. C. R., 151 (1866) ; Bunday Ali v. 
Chotee Behee , 1 Agra H. C. R., 273 (1866) ; Azeeman v. Asghar 
Ali , 2 Agra H. C. R., 167 (1867) ; Ghufoorun Behee v. Khtoajeh 
Mustukedeh , 2 Agra H. C. R. t 300 (1867) ; Meeran v. Najeehun , 
2 Agra H. C. R., 335 (1867) ; Dhun Sing v. Bam Sahai , 2 Agra 
H. 0. R., 39 (1867) ; Sayad Umed Ali v. Saffihan, 3 B. L. R., 
175 (1869) ; Khyratun v. AmaJiee , 11 W. R., 212 (1869) ; Mehran 
v. Kuheeran , 13 W. R., 49 (1870) ; Baland Khan v. Janee , 3 
N.-W. P., 319 (1870) ; Tajim v. Waited Ali , 22 W. 

R., 118 (1874). 

According to Mahomedan law marriage presents cannot be 
counted in lieu of dower without the wife’s consent —Sheikh 
Uzeez Oolla v. Ghufoor Beehee , 2 Borr. Bom. S. D. A., 284 (1822). 

A Mahomedan widow cannot take possession of the real estate 
of her husband in lieu of dower without the consent of the heirs— 
Wuzeerun v. Mahomed Hossain, 5 Sel. Rep., S. D. A., 40 (1841). 

Nor can a Mahomedan widow, in possession in lieu of dower, 
sell any portion of the property. She cannot give a good title to 
any portion of the property, inasmuch as her position is only that 
of a widow in possession in lieu of her dower —Ghuhi v. Shams - 
un-nisa Bihi , 1. L. R., 17 All., 19, per Edge, C. J. (1894;. 

According to the Punjab Code of 1854, the Court was entitled 
to properly exercise its discretion in making an equitable division of 
the estate of a deceased Mahomedan between the widow and heirs 
and to award the widow a fair sum of the dosver —Midkali Do Alum 
v. Jelian Kudr , 10 M. I. A., 252 (1865). 
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A Mahomedan widow’s claim for dower is not a lien on 
her husband’s property such as is obtained by a mortgage. The 
Mahomedan law has nowhere placed a claim for dower as high 
as a mortgage, but ha3 ranked it on a par with ordinary debts— 
Ameer Ammal v. Sankaranctrayanan Chetty , I. L- R., 25 Mad., 
658 (1901). 


Has band 
boand to 
paj the full 
amount of 
dower sti¬ 
pulated. 


Art 75. If the amount of the dower is specified 
in the contract at ten dirhems, or at a lower value 
than this amount, the husband is bound to pay the full 
ten dirhems. 

Should the husband settle in the contract a dower 


larger than the minimum, he is obliged to discharge it, 

O J o o 7 

however large it may be. 


Notes. 

Radd-ul-Muhtar Vol. 2, p. 356. 

Baiilie, Bk. 1, Chap. 7, p. 93 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 3, p. 44 ; Zaidu-nil-Ambani, Vol., 1, p. 108 ; 
Olavel, Vol. 1, p, 51. 

A Mahomedan widow was entitled to the whole of the dower 
which her late husband agreed to give her, and which was fixed 
not in reference to his means at the time of marriage, but to the 
value she possessed in the matrimonial market, that value being 
mainly determined by the local position and traditions, the sur¬ 
roundings and antecedents of her family —Sugra Bibt v. Alasuma 
BM, I. L. R., 2 All., 573, F. B. (1877). 

An excess of dower, though improper, is not prohibited by 
Mahomedan law. The amount of the dower is recoverable from 
the real and personal property left by the husband, in preference 
to the claims of heirs— Wujih-con-Nisa Khartum v. Husun Ali y 
1 Sei. Rep., S. 1). A., 356, (1808.) 

See Zakeri Berpim v. Sakina Begum , I. L. R., 19 Cal., 689, 
P. C. ; L. R., 19 I. A., 157 (1892.) 

See Notes to Art 70 ; The Oudh Laws Act (XVIII of 1876), 

s. 5. 
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Art. 78. Where a marriage takes place without 
the amount of dower being settled in the contract, the 
wife is entitled to the proper dower. 

The same rule applies in the following cases :— 

(1) . When the husband or his guardian has settled 
as dower, unlawful things, or objects or animals, without 
specifying their particular kind or quality. 

(2) . When the husband has stipulated that no 
dower should be paid. 

(3) . When the marriage is contracted by ex¬ 
change.* 

(4) . When the husband in lieu of dower undertakes 
to teach his wife the Koran. 

Notes. 

Durrul-Mukhtar, Yol. 7, pp. 1, 8, 9. 

Zaidu-nil-Ambani, Yol. I, p. 108. 

The Mahomedan dower being the consideration paid by the 
bridegroom for the marriage, it is regelated by the position and 
dignity of the bride, especially since Mahomedan men often con¬ 
tract most nneqnal marriages. A customary or proper dower is 
made out by showing a custom of the women of the woman’s 
family to receive, rather than of the men of the husband’s family 
to pay, a certain dower —Shah Nitjumooddeen Ahmed, v. Beehee 
Hosseinee, 4 W. R., 110 (1865). 

See Taurik-un-nitsa v. Ghulam Kambar 1. L. R., 1 All., 506 
(1877). 

Art. 77. The proper dower of a woman, is deter¬ 
mined by the amount of dower, which has been paid 
to a woman who is her equal and belongs to her 
father’s family. The dower which has been given to her 
full-sister or half-sister by the father, to her paternal 


Cases in 
which wife 
is entitled 
to proper 
dower. 


How the 
wife’s proper 
dower is to 
be deter¬ 
mined. 


1 See Art. 72. 
AR, IML 


•See Art. 15. 


4 
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Woman 

married 

without 

dower is 

entitled to 

proper 

dower. 


aunt, or to the daughters of her paternal uncle, may be 
taken as a means of comparison, but not the dower 
settled upon her mother or maternal aunt, if they do not 
belong to the same family as her father. 

On making the comparison, due regard must be 
paid to the woman’s age at the time of the marriage 
contract, her beauty, the fortune she • possesses, the 
country in which she lives, the intelligence with which 
she is endowed, the times in which she lives, her piety, 
her virtue, the fact of her being a virgin or not, her 
training and education, taking into account also the fact 
of her having borne a child or not, and the condition 
of her husband. 

If in her father’s family a woman excels the others, 
in respect of all or some of these qualities, a woman 
of some family equal to that of the father, may be taken 
for comparison. 

The declaration of two irreproachable male wit¬ 
nesses, or that of one male and two female witnesses, 
of recognised integrity, is necessary for determination 
of the proper dower. 

In default of irreproachable witnesses or of women 
fulfilling the necessary conditions, the sworn declaration 
of the husband may be received. 

Notes. 

Durrul-Mukhtar, Yol. 2, pp. 10-11. 

Baillie, Bk. 1, Chap. 7, pp. 93,94 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 3, pp. 45, 47, 51 ; Zaidu-nil-Ambani, 
Vol. 1 , p. 110 ; Clavel, Yol. 1 , p. 49. 

Art. 78. If no dower has been settled, the woman 
is entitled, after solemnization of marriage, to insist 
upon her husband fixing the dower before consumma¬ 
tion of the marriage. 
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In case of refusal, the judge, on the wife’s requi¬ 
sition and after a summons to the husband, shall decree 
the amount of dower taking the proper dower as a 
basis, in accordance with the procedure laid down in the 
foregoing Article. 

O O 

The husband becomes responsible for the dower, 
fixed after marriage by mutual agreement or by judicial 
decree. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 358, 365. 

Baillie, Bk. 1, Chap. 7, p. 95 ; Hamilton’s Hedayah, Yol. 1, 
Bk. 2, Chap. 3, pp. 53, 54 ; Zaidu-nil-Ambani, Yol. 1, p. 112 ; 
Clavel, Vol. 1, p. 53. 

Where there was no deed of dower, it was held that the 
widow was entitled to her proper dower having regard to her 
rank and circumstances of her family— Uzeez-oo-Nisa v. Culub 
Ali, 3 Sel. Rep., S. D. A., 428, (1824). 

In order to support a claim for dower, very satisfactory 
evidence was absolutely indispensable— Huseena v. Husmutoonissa, 
7 W. R., 495 (1867). 

Art. 79. After solemnization of the marriage the 
husband, as also his father or paternal grandfather, may 
make additions to the stipulated dower, and the husband 
shall be bound to discharge such additions, provided 
that the wife or her guardian is aware of the amount of 
such additions and accepts them before dissolution of 
the marriage. 

O 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 365. 

Baillie Bk. 1, Chap. 7, p. Ill ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 3, p. 45 ; Zaidu-nil-Ambani,Vol. 1, p. 113. 

See Sale’s Koran, Chap. IV, p. 63. 


Husband, 
father, or 
paternal 
grandfather 
may make 
additions to 
the dower. 
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Adult wife Art. 80. An adult wife of sound mind, may volun- 

<k»wer?n her tarily remit in her husband’s favour, the whole or part 
favour^but stipulated dower. 


father can¬ 
not do so in 


In no case can a father remit a part of the dower 


respect of settled on his minor daughter, nor can he do so in the 
his minor , . 

daughter. case of his adult daughter without obtaining her formal 


consent. 


Notes. 

Radd-ul-Muhtar, Yol. 2, p. 366. 

Baillie, Bk. 1, Chap. 7, pp. 112, 119, 121 ; Hamilton’s 
Hedayah, Yol. 1, Bk. 2, Cbap. 3, p. 45 ; Zaidu-nil Ambani. 
Yol. 1, p. 114 ; Clavel, Yol. 1, p. 67. 

A Mahomedan wife can remit her claim to dower— Ahmud 
Ollah v. Fueza Beebee, 1 Sel. Rep., S. D. A., 381 (1809) ; Beebee 
Munwan v. Nusrut Alt, 1 Sel. Rep., S. D. A., 86 (1803). 

Where a Mahomedan widow assented to a person, taking a 
legacy, nnder her husband’s will, without putting forward her claim 
to dower, held, that such assent operated as a waiver of her claim 
—Rezza Hossein v. Ifatoonnissa, 2 Hay’s Rep., 564 (1863). 


SECTION III.—CIRCUMSTANCES PERFECTING THE WIFE’S RIGHT 

TO THE FULL DOWER, AND THOSE CAUSING HER TO FOR¬ 
FEIT THE HALF OR THE WHOLE OF THE DOWER. 

(Arts. 81—90.) 

Where full Art. 81. The full amount of stipulated dower 

and payable 6 becomes due and payable in the following three cases :— 

1. On the consummation of marriage, consequent 
upon a valid or invalid marriage or a semblance of right. 

2. On the valid retirement, consequent upon a 
valid marriage. 

3. On the death of either husband or wife, even 
before consummation of the marriage. 

In a valid marriage the wife is entitled to any 
additions made to the dower. In a marriage invalid 
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by reason of cohabitation by mistake, or where no 
dower at all is fixed, or where the wife leaves it's 
fixation to the husband, or where the husband has settled 
unlawful objects by way of dower, the wife is entitled to 
her full proper dower. 

After the wife’s right over the whole dower has 
been perfected by one of the above specified circum¬ 
stances, she does not forfeit such right even when she 
herself is the cause of the dissolution of the marriage, 
unless she renounces her claim in favour of her husband. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 358, 365, 379. 

Baillie, Bk. 1, Chap. 7, pp. 96, 101 ; Hamilton’s Hedayah, 
Yol. 1, Bk. 2, Chap. 3, p. 81 ; Zaidu-nil-Ambani, Vol. 1, 

p. 116. 

Art. 82. The valid retirement which constitutes 
a legal presumption of the consummation of marriage, and 
perfects the wife’s right over the whole dower, is that 
in which the husband and wife are alone together in a 
secluded place, in which nobody can overlook them 
without their knowledge, and where the husband is free 
to have connection with his wife without let or hinder- 
ance. 


Notes. 

Sharh-i-Vikaya, Vol. 2. p. 36. 

Baillie, Bk. 1, Chap. 7, pp. 98—100 ; Zaidu-nil-Ambani, 
Vol. 1, p. 119 ; Clavel, Vol. 1, p. 55. 

Art. 83, Where a marriage is valid, a valid retire¬ 
ment is equivalent to consummation, and produces the 
same effect, in that it renders payment of the dower in 
full binding upon the husband even though he is 


What consti¬ 
tutes valid 
retirement. 


Legal effect 
of valid 
retirement. 
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Where a 
wife, repu¬ 
diated before 
consumma¬ 
tion, is enti¬ 
tled to half 
of the dower 
and any in¬ 
crease to the 
dower. 


impotent. It is sufficient to establish the legitimacy of 
the children born to the wife with whom the retirement 
took place, and it obliges the husband to maintain her,, 
and provide her with the necessary clothing and lodging. 
It also entails the prohibition to marry her sister or four 
other women while she is observing Iddat. 1 


Notes. 

Kadd-ul-Muhtar, Yol. 2, pp. 69, 70, 366, 370, 371. 

Baillie, Bk. 1, Chap. 7, p. 101 ; Zaidu-nil-Ambani, Vol. 1,. 

p. 121. 

Art. 84. When, after a valid marriage, a wife is 
repudiated 2 before actual or presumed consummation, she 
is only entitled to one half of the stipulated dower. Un¬ 
less the wife has received the dower, the second half 
goes back to the husband without the wife’s consent, or 
the need of a judicial decree, and the wife is entitled to 
only one half of any increase in the original dower, 
whether such increase occurred before or after repudiation. 

Where the wife has received the whole dower, she 
must restore one half of it, but this half does not be¬ 
come the husband’s property until the wife has con¬ 
sented, or there has been a judicial decree, nor can the 
husband validly dispose of it before such consent or 
decree ; the wife, on the other hand, can dispose of the 
dower by any lawful means. 

If there are increases in the dower, whether before 
or after repudiation, but before the decree, they 
belong exclusively to the wife, and she is only bound 
to restore one half of the original dower, having regard 
to the time at which it was paid to her. 

The wife repudiated before actual or presumed con¬ 
summation of marriage, is not entitled to any additions 


• See Ai t. 310. 


• See Art. 217. 
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to the dower made by a subsequent act, not even the 
half. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 359, 360, 365, 366. 

Baillie, Bk. 1, Chap. 7, p. 96 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 2, Chap. 3, p. 44 ; Zaidu-nil-Ambani, Vol. 1, p. 123. 

See Sale’s Koran, Chap. II, p. 28. 

When consummation of marriage cannot be presumed, only 
half the dower is claimable of the husband —Abdul Karim v. 
Fazelal-un-nissa , 5 Sel. Rep., S.D.A., 92 (1830). 

Art. 85. In the ease referred to in the preceding 
Article, the wife would only be entitled to the stipu¬ 
lated dower, provided the marriage is dissolved by repu¬ 
diation before consummation, and where the husband is 
in fault as in the case where he makes an imprecation, 1 
or where the marriage is cancelled by reason of his 
impotency, 2 apostasy, 3 or refusal to embrace Islam 4 after 
the wife has been converted to that faith. 

But if the marriage is dissolved before its consum¬ 
mation by the fault of the wife as would be the case where 
she abjures Islam, or, being neither a Christian nor a 
Jewess, refuses to embrace Islam after her husband has 
done so, she loses all right to the second half of the 
stipulated dower, and if this second half has been paid to 
her. she is bound to restore it. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 364 ; Fath-ul-Kadir, 
Vol. 2,tp. 80. 

Baillie, Bk. 1, Chap. 7, p. 96 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 2, Chap. 3, p. 45 ; Zaidu-nil-Ambani, Vol. 1, p. 128. 


Where she 
is entitled 
to stipulated 
dower. 


* Lian, See Art. 335. 

# See Art. 298. 


* See Art. 303. 
4 See Art. 120. 
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Where wife 
in lieu of 
dower is 
entitled to 
Afutah or 
present. 


1 


Art. 86. When repudiation, precedes actual or 
presumed consummation, the wife married without any 
fixed dower is entitled neither to half of the proper dower, 
nor to the half of any dower settled upon her after mar¬ 
riage. 

Thus, when no dower has been settled by the 
husband, or when unlawful objects have been settled as 
dower, 1 ar.d the wife consequently becomes entitled to 
her proper dower, 2 or when the dower has been settled 
after the marriage contract, in all these cases, the 
husband, when he repudiates his wife befoi'e actual 
or presumed consummation of marriage, is liable for 
nothing beyond Mutah? or the present consisting of 
clothes. Moreover if the dissolution of marraige is 
brought about by her own fault, the wife loses her 
right even to Mutah. 


Notes. 


Radd-ul-Muhtar, Vol. 2, p. 363. 

Baillie, Bk. 1, Chap. 7, p. 96 ; Zaidu-nil-Abmani, Vol. 1, 
p. 131. 

See Sale’s Koran, Chap. II, p. 28- 


Where valid 
retirement 
Goes not 
amount to 
consumma¬ 
tion of 
marriage. 


Art 87. Where the marriage is void and is dis¬ 
solved before consummation, a valid retirement would 
not be equivalent to consummation, nor entitle the wife 
to half the dower. 

Thus, in the event of judicial or voluntary separa¬ 
tion of the married parties before actual consummation, 
the wife can claim no part of the dower even if there 
has been a valid retirement. * 4 • 


Where a marriage is cancelled after consummation, 
the wife is entitled to whichever is the lower of the 
stipulated or proper dower, and in default of any 


1 See Art. 72. 
* See Art. 77. 


• See Art. 90. 

4 See Art. 82. 
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stipulated dower, to the proper dower, however large it 

mav be. 

*/ 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 379, 380, 382; 
Fatawa-i-Alamgiri, Vol. 2, p. 40. 

Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. 3, p. 52 ; Zaidn- 
nil-Ambani, Vol. 1, p. 132 ; Clavel, Vol. 1, p. 55. 

Art. 88* When a minor marries without the 
consent of his guardian, and the latter disapproves of 
and cancels the marriage, the wife is entitled to neither 
dower nor Mutah. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 400. 

Zaidu-nil-Ambani, Vol. 1, p. 133. 

Where a minor was married in the absence of the guardian 
and the dower was fixed without the latter’s consent, and on the 
minor attaining majority, he did not acknowledge the amount, 
held that the wife was not entitled to the amount of dower so 
fixed— Kureemoonissd v. Rulieem Ali , 2 Sel. Rep., S. D. A., 299 
(1817). 

Art. 89. When a woman is married by her 
guardian, other than her father or grandfather, to a 
husband who is her equal 1 and who provides dower 
equivalent to her proper dower, 2 and on attaining 
puberty she protests against the contract before actual 
or presumed consummation, and demands annulment 
of the marriage, she also loses her right to dower or 
Mutah . 

Notes 

Radd-ul-Muhtar, Vol. 2, pp. 330, 331 ; Bahrr-ul- 
Rayek, Vol. 3, pp. 130-158. 

Zaidu-nil-Ambani, Vol. 1, p. 128 ; Clavel, Vol. 1, 
pp. 60, 119. 


Where 
guardian 
cancels a 
minor’s 
marriage, the 
wife is not 
entitled to 
dower. 


Other cases 
where a 
wife loses 
her right to 
dower or 
Mutah, 


1 See Art. 62. 


* See Art. 77. 
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0f wl a Art. 90. Mutah, or the present consisting of 

ifmah con- clothes which is given to the wife, who is repudiated and 

sists and ° ^ 

how payable, not entitled to half the dower, must be fixed according to 
local custom, due regard being paid to the clothes that 
women generally wear when going out, and to the 
respective conditions of husband and wife. 

Mutah can be paid in money, the value in no case 
to exceed half the proper dower, however rich the 
husband may be, nor to fall below five dirhems if the 
husband is poor. 

The wife who has a stipulated dower and is repudiated 1 
before the marriage is consummated, and the woman 
who becomes a widow, are not entitled to Mutah. As 
regards the wife repudiated after consummation of the 
marriage, it is praiseworthy not to deprive her of 
Mutah, even when she has a stipulated dower.. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 364, 365. 

Baillie, Bk. 1, Chap. 7, pp. 1*7, 98 ; Hamilton’s Hedayab, 
Vol. 1, Bk. 2, Chap. 3, p. 45 ; Zaidu-nil-Ambani, Vol. 1, 
p. 133. 


SECTION IV.—CONDITIONS IN THE SETTLEMENT OF DOWER 


(Arts. 91—94.) 


Husband is 
bound to 
carry out 
conditions 
in the 
dower. 


Art. 91. The husband who settles upon his wife 
a dower less than the proper dower, at the same time 
undertaking to procure for her an equivalent compen¬ 
sation by way of meeting the difference, needs only 
pay the dower agreed upon provided he fulfils his 
undertaking. 

In case of non-performance, he must pay the proper 
dower 2 , so long as the use of the objects promised is 


* See Art. 86. 


* See Art. 77 
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lawful 1 . But if their use is unlawful, the husbands 
undertaking becomes void, and he is only liable for the 
dower agreed upon, without being bound to pay the 
difference between that and the proper dower . 3 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 374. 

Baillie, Bk. 1, Chap. 7, p. 104 ; Hamilton’s Hedayab, 

Vol. 1, Bk. 2, Chap. 3, p. 49 : Zaidu-nil-Ambani, Vol. 1, p. 135. 

Art. 92. Where a man marries a woman, and Payment of 

dower where 

upon the condition that she is a virgin provides a dower wife’s virgi- 
higher than the proper dower , 2 he is only bound to pay utedfor! PU 
the proper dower, if it is proved that she does not comply 
with the condition of virginity. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 375. 

Baillie, Bk. 1, Chap. 7, p. 104 ; Zaidu-nil-Ambani, 

Vol. 1, p. 137. 

Art. 93. Where a husband settles upon a woman Where 

beauty is 

two different amounts of dower, undertaking to pay the stipulated 
higher amount on condition that she possesses certain 
physical qualities, and the lower amount in the event of 
her not possessing the same, he is bound to pay the 
higher or lower amount in accordance with the manner 
in which she fulfils the required conditions. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 375. 

Baillie, Bk. 1, Chap. 7, p. 104 ; Zaidu-nil-Ambani, 

Vol. 1, p. 138. 


See Art. 72. 


' See Art. 77. 
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Where hus¬ 
band is 


or proper 
dower. 


Persons who 
may receive 


Art 94 Where a man makes virginity a condition 
stTpufatec| ay un ' on w 'th a woman, and finds that she is not a 

virgin, he is none the less bound to pay the whole dower 
stipulated in the contract, and where there is no dower 
stipulated, he must pay the full proper dower 1 which 
cannot be reduced by reason of the absence of virginity. 

Notes. 

Radd-ul-Muhtar, Yol. 2, pp. 362, 363. 

Baillie, Bk. 1, Chap. 7, p. 104; Zaidu-nil-Ambani, 
Vol. 1, p. 137. 

SECTION V. PAYMENT OF DOWER. THE WIFE’S RIGHT 
OVER THE DOWER. 

(Arts. 95—99.) 

Art 95. The father, grandfather, executor or 

dower for or judge may receive payment of the dower on behalf of a 
on behalf of . . . , . , , . . . .. 

a minor. minor, virgin or otherwise placed under their guardian¬ 
ship and may give a valid receipt in respect of the same. 
Such receipt releases the husband from liability, the 
wife on attaining puberty having no claim against him. 

The adult wife herself takes possession of her 
dower; if she is not a virgin, no guardian can realise it 
for her without her express authority; nor can he 
receive it in the case where she is a virgin and forbids 
its payment. If, however, the adult virgin does not 
forbid it, the guardian may validly receive the dower 
on her behalf. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 400. 

Baillie, Bk. 1, Chap. 7, p. 129 ; Zaidu-nil-Ambani, Vol. 1, 
p. 139 ; Clavel, Vol. 1, pp. 66, 67. 


Art. 96. 


No other guardians, including the mother 


Executore 

to realise 6r except in their capacity of executors, have a right to 
receive payment of dower on behalf of a minor. Thus 


• See Art. 78. 
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when the mother is executrix and as such receives the 
dower of her minor daughter, the latter on attaining 
puberty must sue her mother, and not her husband; but 
if the mother, not being an executrix, receives payment 
of the dower, her daughter on attaining puberty, must 
proceed against the husband, whose remedy would be 
against the mother. 

This rule applies to guardians other than those 
mentioned in the preceding Article. 

Notes. 

Kadd-ul-Muhtar, Vol. 2, p. 400. 

Baillie, Bk. 1, Chap. 7, p. 129 ; Zaidu-nil-Ambani, Vol, 1, 
p. 140 ; Clavel, Vol. 1, pp. 66, 67. 


Art. 97. The dower is the sole property of the 
wife ; if she has attained puberty she can dispose of it 
in all cases. 


Dower is the 
wife’s sole 
property. 


Without the consent of her husband, her father, 
her grandfather, or the executor, she can alienate it, 
pledge it, let it out by way of loan or on hire, and can 
make a free gift of it to her husband, to her relations, or 
to third parties. 

Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 161. 

Zaidu-nil-Ambani, Yol. 1, p. 148. 

When a Mahomedan widow realised the full amount of her 
dower from the profits of the estate in her possession, for twenty 
years, held, that the estate became her actual property —Sahibjan 
Khatoon v. Dianut Beebee , 3 Sel. Rep., S. D. A., 16 (1820). 

See Shaikh Nasoo v. Mahatab Beebee, 4 W. R., 7 (1865) ; 
Married Women’s Property Act (III of 1874). 


Art. 98. Where wife has i-eceived her dower in iu case of 
full and makes a gift of the whole or a part of it to her dower by 
husband, and the marriage is dissolved by repudiation 
before consummation, the husband is entitled to claim fcitled t0 half 

the dower. 
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half of the dower. The wife is bound to return the half 
even when she has made a gift of the dower to a 
stranger, who, acting under her authority, has received 
it from the husband or his surety. 

Where the wife, before receiving her dower, 
makes a gift to her husband of the whole amount or of 
the deferred portion, the husband has no claim against 
her. 

Where the wife makes a gift to her husband of the 
whole or of half the dower, the husband, if the marriage 
is dissolved before consummation, cannot compel her to 
restore the half. 

In no case can a father make a gift of a part of the 
dower settled on his minor daughter. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 31. 

Baillie, Chap. 7, pp. 119, 121 ; Hamilton’s Hedayak, A r ol 1, 
Bk. 2, Chap. 3, p. 49 ; Zaidu-nil-Ambani, Vol. 1, p. 143. 


Wife cannot 
be forced to 
relinquish 
her dower in 
favour of 
her husband, 
guardian or 
relations. 


Art. 99. A wife cannot be compelled to relin¬ 
quish a part of the dower in favour of her husband, her 
guardian or even her relations. 

O 

Should the wife die before receiving the whole of her 
dower, her heirs are entitled to demand from her 


husband or his heirs, the balance due after deducting 
the share devolving upon the husband from the wife’s 
estate, if she died before him. 


Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 161. 

Zaidu-nil-Ambani, Vol. 1, p. 148. 

Where a suit for dower was brought by the heir of a Maho- 
medan widow, and while it was pending, the heirs of the deceased 
husband of the widow mortgaged the property which had belonged 
to the deceased husband in his lifetime, held, that the heirs of 
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the widow could only execute the decree which they got 
against the assets of the husband which the heirs of the husband 
had in their possession— Yasin Khan v. Yar Khan , I. L. R., 
19 All., 501 (1897). 

See Bazayet Ilossein v. Dooli Ghand , I. L. R., 4 Cal., 402, P. 0. 
(1878) ; Alt Mahomed v. Azizullah , 1. L. R., All., 50 (1883) ; 
Uadi Alt v. Akbar Ali\ I. L. R., 20 All., 262 (1898) ; Ghidam 
AH v. Sagir-Ul-JYissa , I. L. R., 23 All., 432 (1901) ; Bholanath 
v. Maqbul-un-Nisa , I. L. R., 26 All., 28 (1903) ; Ram Baksh v. 
Mughlani Klianan , L L. R., 26 AH., 266 (1903). 

The heirs of a widow are entitled according to Mahomedan 
law to demand her dower from her husband’s heirs— Whahid- 
Un-Kissa v. Shubrattun , 6 B. L. R., 54 (1870). 

See Gholam Ilusun Ali v. Zeinub Beebee , 1 Sel. Rep., S. 
D. A. 63 (1801) ; Ali Buksh v. Kaim Beebee , 1 Sel. Rep., S. 
A. D., 110 (1804) ; Wuzeerun Beebee v. Ilossan Khan, S. D. A., 
Ben., 841 (1856) ; Janee Khanum v. Amatool Fatima Iihanum , 8 
W. R., 53 (1867). 

SECTION VI.—SURETYSHIP IN DOWER. LOSS AND CON¬ 
SUMPTION OF DOWER. WIFE’S CLAIM TO DOWER. 

(Arts. 100—103.) 

Art. 100. The guardian of the husband or of the 
wife whether minor or adult, can, when in good health, 
become surety for the dower that the husband has 
settled on her, provided the suretyship is approved by 
the wife herself or by her guardian, if she is a minor. 
But the guardian during his death-bed illness, cannot 
become surety for the payment of the dower, if either 
the wife or the husband is his heir. Even when they 
are not his heirs, he can only stand surety to the extent 
of a third of his property. 

Notes. 

Radd-ul-Muhtar, Yol. 2, pp. 386, 387. 

Baillie, Chap. 7, p. 141, Hamilton’s Hedayah, Yol. 1, Bk. 2, 
Chap. 3, p. 54 ; Zaidu-nil-Ambani, Vol. 1, p. 149 ; Clavel, Vol. 1, 
p. 70. 


Where guar¬ 
dian of 
minor hus¬ 
band or wife 
may stand 
surety for 
dower. 
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Where 
surety has 
been given 
for dower, 
wife can 
claim from 
either hus¬ 
band or 
surety. 


W h e r e 
father is 
liable for 
dower in 
respect of 
his minor 
son desti¬ 
tute of 
means. 


Art 101. The wife for whose dower surety is 
given, may claim its payment either from the husband 
when he attains majority, or from the surety, even though 
the latter should be her own guardian. The surety who 
makes payment for a dower that he guaranteed, has no 
claim against the husband, unless the guarantee was 
given, with the latter’s authority. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 387. 

Hamilton’s Hedayah, Vol. 1, Bk. 2, Chap. 3, p. 101 ; Zaidu- 
nil-Ainbani, Vol. 1, p. 152 ; Clavel, Vol. 1, p. 71. 

See Sections 128, 140, 145 of the Indian Contract Act 
(IX of 1872). 

Art. 102- The father who has given his minor son, 
destitute of means in marriage, is not personally bound to 
pay the dower unless he becomes surety for its payment. 

Where the father pays the dower for which he is 
surety, he cannot claim its recovery from such minor, 
unless at the time payment was made, he declared before 
witnesses that he intended to make such claim. 

Should a father become surety for dower on behalf 
of his minor son, and die before discharging it, the son’s 
wife may sue his estate for payment. In this case the 
heirs may recover such payment from the minor son's 
share in the father’s estate. 

A father, as guardian, may dispose of the property 
of his minor children, and so, when a minor has property 
of his own, the father can be compelled to pay the dower 
out of such property, even when he has not guaranteed 
its payment. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 386, 387. 

Baillie, Chap. 7, p. 140 ; Zaidu-nil-Ambani, Vol. 1, 
p. 153. 
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Art. 103. Where the property of which the dower Wife’s claim 
consists is specified, and happens to perish while in the r “ 0 p ®gj! 
husband’s possession, or is consumed by him before ™ h t ich 18 
delivery to the wife, or if a third party establishes a right 
to it after it has been delivered to her, she can compel 
her husband to deliver to her things of a like nature, or 
their value if they do not exist. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 31. 

Baillie, Oliap. 7, p. 119 ; Zaidu-nil-Ambani, Vol. 1. 
p. 155. 


SECTION VII.—DISPUTES RELATING TO DOWER. 

(Arts. 104—111.) 

Art 104. After a wife has surrendered herself to wife’s claim 
her husband, the fact of the marriage being consummated dower'a/ter 
implies that the prompt portion of the dower has been she hassur- 
paid, and should the wife declare that no payment at all herself to her 
has been made, her claim to the amount would not be 
admissible. If however, she declares that a part of the 
prompt dower 1 was paid, her claim to the balance would 
hold good. , 

This rule would not apply to localities, where it 
is an established custom that the husband does not 
advance any portion of the dower, until after consum¬ 
mation of the marriage. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 393. 

Baillie, Chap. 7, p. 124 ; Hamilton’s Hedayah, Vol. 1, Bk. 2, 
Chap. 3, p. 54 ; Zaidu-nil-Ambani, Vol. 1, p. 158. 

See Notes to Art. 213. 


• See Art. 73. 
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is a dispute 
as to dower. 


Where wife 
is entitled to 
proper 
dower. 
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Art. 105. Where a dispute arises between the 
husband and wife as to dower, one party claiming that it 
has been fixed though unable to prove it, while the other 
party denies that the dower has been fixed, the latter 
shall be called upon to make the denial upon oath, and 
in ease of refusal the judge shall decide against the 
party refusing. If the oath is taken, and it is the wife 
who contends that the dower was fixed, the proper dower 1 
shall be decreed, provided the amount does not exceed 
that which is claimed by her. If it is the husband who 
maintains that the dower was fixed, the amount of 
proper dower shall not be decreed below that which is 
stated by him. Where the dispute arises after repudia¬ 
tion but before consummation, Mutah 2 instead of proper 
dower, is due. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 391, 392. 

Baillie, Bk. 1, Chap. 7, p. 132 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 3, p. 55 ; .Zaidu-nil-Ambani, Vol. 1 , p. 158. 

See Sections 8 and 12 of the Indian Oaths Act (X of 1873.) 

Art. 106. Where there is a dispute between 
husband and wife as to the amount of dower agreed upon, 
the amount of proper dower is to be taken as a basis 
of settlement: whether the dispute takes place during 
the subsistence of the marriage before or after its consum¬ 
mation, or whether it arises after the dissolution of a 
marriage that has been consummated. 

Should the amount of proper dower be equal to 
or higher than that claimed by the wife, her sworn 
declaration shall be accepted, unless the husband can 
adduce proof to the contrary. Should it be equal to 
or lower than that stated by the husband, his declaration 
on oath shall hold good in default of proof by the wife. 


‘ See Arts. 78. 


* See Art. 90. 
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Where neither claim is based on the proper dower, 
both parties shall be put on oath, and shall be called 
upon to adduce evidence regarding their respective claims 
and the judge shall decide accordingly. 

Notes. 

Fatawa-i-Alamgiri, Yol. 2, p. 34 ; Radd-ul-Muhtar, 
Vol. 2, p. 392. 

Baillie, Chap. 7, pp. 130,131 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 3, p. 56 ; Zaidu-nil-Ainbani, Vol. 1, p. 160 ; Clavel, 
Vol. 1, p. 77. 

Art. 107. The death of one of the parties does not 
alter the procedure, and all disputes. between the sur¬ 
vivor and the heirs of the deceased regarding the amount 
of the dower, are to be decided in the manner laid down 
in the preceding Article. 

When both parties have died, and a dispute arises 
between their respective heirs, regarding the amount of 
dower, the declaration made by the heirs of the husband 
is to be accepted, and the amount of dower admitted by 
them shall be decreed in favour of the wife’s heirs. 

Where the dispute refers to the fixation of dower, 
and the husband’s heirs deny that any dower was fixed 
and refuse to take oath, the judge shall decree the pro¬ 
per dower. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 393 ; Fatawa-i-Almgiri, 
Vol. 2, p. 35. 

Baillie, Bk. 1, Chap. 7, p. 132 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 3, p. 56. Zaidu-nil-Ainbani, Vol. 1, p. 163. 

Art. 108. In the cases indicated in the three pre¬ 
ceding Articles, the proper dower is only to be paid in 
full to the wife, when the dispute takes place before the 
marriage is consummated. 


Death of 
either hus¬ 
band or wife 
does not al¬ 
ter proce¬ 
dure laid 
down in pre¬ 
ceding 
Article. 


Where pro¬ 
per dower , 
is payable in 
full and 
where dedu 
tions are to 
be made. 
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Should the dispute take place after the marriage 
has been consummated, and the husband during his life¬ 
time, or his heirs after his death, contend that the wife 
has received a part of the dower, and should it be an in¬ 
variable practice in the locality that the wife does not 
surrender herself to her husband before receiving a part 
of the dowei’, the wife shall be called upon to declare 
what amount of dower she has received. If she refuses 
to make the declaration, the amount of proper dower 
shall be paid to her, after deduction of the prompt por¬ 
tion in accordance with the custom of the locality. 

This deduction must therefore be made : 

]. When the parties are agreed as to the amount 
of dower specified in the contract. 

2. When the heirs of the husband deny that any 
dower was stipulated and, by their refusal to take the 
oath, entitle the wife to proper dower. 

3. When they dispute the wife’s right to the 
amount which she claims, and which is based upon the 
proper dower. 

4. When, after the decease of both husband and 
wife, the husband’s heirs, whose statement has been ac¬ 
cepted admit the amount they owe the wife. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 393, 394. 

Baillie, Bk. 1, Chap. 7, p. 133 ; Zaidu-nil-Ambani, Vol. 1, 
p. 166 ; Clave], Vol. 1, p. 82. 


Where a 
man, with 
a view to 
marriage 
advances 
maintenance 
to a woman 
observing 
Iddat. 


Art. 109. Where a suitor advances a sum of 
money for the maintenance of a woman in Iddat, 1 
consequent upon either repudiation or widowhood, and 
at the same time agrees to marry her after completion 
of such Iddat, he is entitled in the event of the woman’s 
refusal to marry him, to claim the sum advanced. 


• See Art. 310. 
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Where no agreement is made, and he subsequently 
marries her, his claim for the recovery of the amount 
advanced is not admissible. 

Even when an argeement is made, he is not entitled 
to recover the price of food furnished to the woman. 

Notes. 

Radd-ul-Muhtar, Yol. 2, pp. 395, 396. 

Baillie, Bk. 1, Chap. 7, p. 134 ; Zaidu-nil-Ambani, Vol. 1, 
p. 167. 

See Section 73 of the Indian Contract Act (IX of 1872). 

Art. 110. Where a man, with a view to marriage, 
sends presents to a woman, or advances her the whole 
or part of the dower, and she refuses to marry him, or 
her guardian refuses permission, or if she dies or the 
man himself changes his mind before marriage, in each 
case he is entitled to a return. of the gifts or things 
advanced as dower, provided they- exist even in a state 
of deterioration, or their equivalent value in the case of 
loss or consumption. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 395. . 

Zaidu-nil-Ambani, Yol. 1, p. 168; Clavel, Vol. 1, p. 82. 

Art. 111. Where disputes r arise between the 
married parties as to the intention with which the 
husband gave certain sums or movable effects, or as to 
food sent by the husband to the wife, before or after the 
solemnization of marriage, the husband contending that 
he sent them on account of dower, while the wife main¬ 
tains that they were merely presents, the husband’s 
sworn declaration is to be accepted with regard to those 
articles which are not usually offered in that locality as 
presents. The. wife’s word is accepted with regard to 
those articles which are usually offered as presents. 


Where a mail 
makes pre¬ 
sents or 
advances 
dower to a 
woman. 


Where dis¬ 
putes arise 
between 
husband and 
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money or 
other 
movable 
property. 
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Wife herself 
is not obliged 
to pay for her 
marriage 
outfit. 


In a case where the husband’s sworn declaration 
has been accepted, the wife, if the articles still exist, can 
either keep them on account of dower, or return them to 
the husband, and demand payment of the remainder of 
the dower, or of the whole dower in the event of her 
having received no part of it. 

If the wife has lost or consumed that which was 
advanced as dower, its value is to be deducted from the 
full dower. 

I 

Notes. 

Radd-ul-Muht3r, Yol. 2, p. 394. 

Hamilton’s Hedayah, Yol. 1, Bk. 2, Chap. 3, pp. 5t», 57 
Zaidu-nil-Ambani, vol. 1, p. 170. 

SECTION VIII.—THE WIFE’S MARRIAGE ODTFIT. THE 
HOUSEHOLD EFFECTS, AND DISPUTES RELATING THERETO. 

(Arts. 112—119.) 

Art. 112. Property is not the object of marriage. 

The wife cannot be obliged to use her own property, 
or the dower she receives for the acquisition of her 
marriage outfit. The father is not bound to defray 
the expenses of the daughter’s marriage outfit. 

If the marriage outfit which the wife brings is not 
proportionate in value to the dower paid by the husband, 
or if she does not bring a marriage outfit at all, the 
husband cannot claim one either from the wife or her 
father, nor can he sue them for a reduction of the dower, 
which he had purposely increased with a view to the 
purchase of a costly marriage outfit. 

Notes. 

Radd-ul-Muht&r, Vol. 2, pp. 398, 399. 

Baillie, Bk. 1, Chap. 7, p. 144; Zaidu-nil-Ambani, Yol. 1, 
p. 172. 


DOWER. 


71 


Art. 113. Where a father in good health, makes a 
present of a marriage outfit to his adult daughter, it 
becomes her property as soon as she takes possession 
of it. Neither the father, nor his heirs, can subsequently 
dispossess her of it. 

Where she obtains possession of the marriage out¬ 
fit during her father’s death-illness, such outfit becomes 
her property only by consent of the other heirs. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 396, 397. 

Baillie, Bk. 1, Chap. 7, pp. 143—145 ; Zaidu-nil-Ambani, 
Vol. 1, p. 174. 

Art. 114. Where a father in good health, with his 
own money purchases a marriage outfit for his minor 
daughter, such outfit becomes her property by the mere 
fact of her father making such purchase : 

Provided that when the purchase is made, the 
daughter is aware that her father makes such purchase 
while in good health, the outfit becomes her property 
whether she takes possession or not, neither can the 
father nor his heirs subsequently dispossess her of it. 

Where the father dies before paying for the outfit, 
the vendor may realise the cost of such outfit from the 
father’s estate. The heirs cannot recover the amount 
from the daughter. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p 397. 

Zaidu-nil-Ambani, Vol. 1 p. 175. 

Art. 115. Where the father purchases his daugh¬ 
ter’s marriage outfit from the amount of the dower 
paid to her, she is entitled to demand from him the 
balance of the dower in his hands. 


Where 
father makes 
a present of 
marriage 
outfit to his 
adult daugh¬ 
ter. 


Where 
father pur¬ 
chases his 
minordaugh¬ 
ter’s m a r- 
riage outfit. 


Where 
father pur¬ 
chases mar¬ 
riage outfit 
from his 
daughter’s 
dower’ 


Marriage 
outfit is 
the exclusive 
property of 
the wife. 


Where there 
is a dispute 
as to the 
marriage 
outfit. 


■x 


72 INSTITUTES OB’ MUSSALMAN LAW. 

Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 161. 

Zaidu-nil-Ambani, Vol. 1, p. 176 ; Clavel, Vol. 1, pp. 86, 87. 

Art. 116. The marriage outfit is the exclusive 
property of the wife. The husband cannot lay claim to 
any part of it, nor can he compel her to place any 
articles belonging to her, at his, or at his guest’s disposal; 
he can only make use of them with her consent. 

Where, during the subsistence of the marriage or 
after its dissolution, the husband takes any article 
forming part of the marriage outfit, the wife may sue 
him for its recovery or its value in case of loss or des¬ 
truction. 

Notes. 

Radd-ul-Muhtar, Yol. 2, pp. 707, 708. 

Zaidu-nil-Ambani, Vol. 1, p. 176. 

Art. 117. Where a father makes over to his 
daughter a marriage outfit which he himself has 
procured, and he or his heirs subsequently claim that a 
part or the whole of such outfit was merely given by 
way of loan, while the daughter, or if she is dead, her 
husband, maintains that it was her own property, 
local custom shall serve as a guide for the settlement 
ot the dispute. 

If it is the general practice for a father to provide 
his daughter with such a marriage outfit, the declaration 
of the daughter or of her husband is to be accepted, 
unless the father or . his heirs adduce proof to the 
contrary If it is .not the general practice, and if the 
marriage outfit seems more than is necessary for a 
woman of her station, the father’s declaration or. that of 
his heirs,shall be accepted. - - . ; . V; . u : 

Where the' mother sends a marriage outfit the 
above provision also applies. > : : : 
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Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 200; Radd-ul-Muhtar, 
Vol. 2, pp. 397, 398. 

Zaidu-nil-Ambani, Vol. 1, p. 177. 

Art. 118. Where there is a dispute between the 
husband and wife, during the subsistence of the marriage 
or after its dissolution, as to the household effects of 
the house in which they live,' those articles which are 
more specially used by women shall be assigned to the 
wife, unless the husband can adduce proof to the contrary. 

Those articles which are in general use among men 
or can be used by either sex, shall be allotted to the 
husband, unless the wife adduces proof to the contrary. 
Whichever party establishes ownership to any parti¬ 
cular article, it shall be allotted to that party. As to 
goods of merchandise, they shall be assigned to that 
party who is engaged in trade. 

Notes- 

Radd-ul-Muhtar, Yol. 4, pp. 475, 476; Fatawa 
Kazi Khan, Yol. 1, p. 182 ; Fatawa-i-Alamgiri, Vol. 2, 
p. 39. 

Baillie, Bk. 1, Chap. 7, p. 145 ; Zaidu-nil-Ambani, Vol. 1. 
p.' 179. - • . 

Art. 119. Where, after the decease of either hus¬ 
band or wife, there is a dispute as to the household 
effects, those articles which can be used by both parties 
shall be allotted to the survivor, unless proof is.adduced 

to the contrary. 

' ( 

Notes. 

Radd-ul-Mulitar, Vol. 4, p. 476. 

Baillie, Bk. 1, Chap. 7, p. 145 ; Zaidu-nil-Ambani, Vol. 1, 

p. 180. 


Articles that 
belong to the 
husband and 
wife in case 
of dispute 
after mar¬ 
riage. 
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Where 
Muslim 
may marry 
Christians 
or Jewesses. 


A Muslim 
with a Mus¬ 
lim wife may 
also take to 
a Christian 
or Jewish 
wife at the 
same time. 


THE MARRIAGE OF MUSLIMS WITH CHRISTIAN WOMEN OR 
JEWESSES, AND THE NATURE OF THE MARRIAGES 
OF NON-MUSLIMS ON THEIR SUBSEQUENTLY 
EMBRACING ISLAM. 

(Arts. 120—130.) 

SECTION I.—THE MARRIAGE OF MUSLIMS WITH 
CHRISTIAN WOMEN AND JEWESSES. 

(Arts. 120—125.) 

Art. 120. It is lawful for Muslim men to marry 
Christian women and Jewesses, subjects of a Muslim 
State or foreigners. The marriage is validly contracted 
by the intervention of a Christian or Jewish guardian 
and in the presence of two Christian or Jewish 
witnesses, even though they do not profess the same 
religion as the woman. The testimony of these 
witnesses serves as proof of the marriage in case of the 
wife’s denial but not in the case of the husband’s denial. 

Notes- 

Radd-ul-Muhtar, Vol. 2, p. 310 ; Sharh-i-Vikaya, 
Yol. 2, p. 10. 

Baillie, Bk. 1, Chap. 1, p. 6 ; Zaidu-nil-Ambani, Vol. 1, 

p. 182. 

See The Indian Evidence Act (I of 1872), ss. 59, 60. 

Art. 121. A Muslim, already married to a 
Muslim woman, can also marry a Kitabiah, that is to 
say, a Christian woman or a Jewess, in the same way as 
he can marry a Muslim woman when he has already 
a Christian or Jewish wife. Both wives must be treat¬ 
ed with perfect equality. 


MARRIAGE WITH NON-MUSLIMS. 


75 


Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 10. 

Zaidu-nil-Ambani, Vol. 1, p. 183. 

Art 122 . A Muslim woman can only marry 
a Muslim she can neither marry an idolater, nor a 
Christian, nor a Jew ; and a marriage contracted with 
any one of these is void. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 10. 

Zaidu-nil-Ambani, Vol. 1, p. 183. 

Both the Sunni and Shiah schools prohibit marriage between 
a Muslim woman and a non-Muslim man— Himmut Bahadoor v. 
Sahebzadee Begum, 14 W. R., 125 (1870). 

A woman of the Shiah sect cannot contract a valid marriage 
with a Christian— Balchshi Kishen Prasad v. Thakur Das, I. L. 
R., 19 All., 375 (1897). 

See Monotcar Khan v. Abdoollah Khan, 3 N.-W. P., H. 0. 
R., 177 (1871); In the matter of Ram Kumari, I. L. R., 18 Cal., 
264 (1891) ; Abdool Razack v. Aga Mahomed Jaffer Bindaneem, 
I. L. R., 21 Cal., 666 ; L. R., 21 I. A., 56 (1893). 

Art. 123. Where a Christian wife, married to a 
Muslim husband, becomes a Jewess, or where a 
Jewess becomes a Christian, the marriage none the less 
remains valid. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 10. 

Baillie, Bk. 1, Chap. 3, p. 41 ; Zaidu-nil-Ambani, Vol. 1, 

p. 184. 

Art. 124. The children of either sex born of the 
marriage between a Muslim and a Christian woman 
or a Jewess, follow their father’s religion. 


A Musi ini- 
woman can 
only marry a 
Muslim 
husband. 


Where a 
Christian 
becomes a 
Jewess. 


Children 
follow their 
father’s 
religion. 


1 See Arts. 31, 32. 
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Difference of 
religion 
deprives 
liusbaud of 
his right to 
wife's estate 
and vice 
versa. 


Where the 
wife of a 
non-Mus¬ 
lim em¬ 
braces 
Islam. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 427. 

Baillie, Bk. 1, Chap. 3, p. 41; Hamilton’s Hedayab, Vol. 1, 
Bk. 2, Chap. 5, p. 64 ; Zaidu-nil-Ambani, Vol. 1, p. 184. 

Ar t.. 125. Difference of religion deprives the 
husband of all right to inherit his wife’s estate, and the 
wife of all right to inherit her husband’s estate. 

Notes. 

Bahrr-ul-Rayek, Vol. 8, p. 557 ; Radd-ul-Muhtar 
Vol. 2, p. 421. 

Zaidu-nil-Ambani, Vol. 1, p. 185. 

SECTION II. MARRIAGES BETWEEN NON-MUSLIMS, WHERE BOTH 
OR 'ONE OF THE PARTIES EMBRACE ISLAM. 

(Arts. 126—130.) 

Art. 126. Where the wife of a non-Muslim 
embraces Islam, that faith, must be presented to her 
husband. If he embraces the faith the marriage remains 
intact, unless the wife is related to him within the 
prohibited degrees 1 of kindred, when the marriage must 
be cancelled. 

If the husband refuses Islam, the Judge shall 
pronounce the dissolution of the marriage, even when the 
husband is a minor, possessing sufficient understanding, 
and even when he is insane. 

Where the minor has not sufficient understanding 
in the matter of religion, the Judge shall wait until he 
attains it. ' - - 

If the husband is insane, the Judge, without waiting 
until he has recovered his intellectual faculties, shall 
present Islam to his father or mother; in the event of 
one of them accepting the faith, the son will be deemed 
to have accepted it also, and the marriage "will remain 


1 See Art. 22. 
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undissolved. But should the lunatic’s parents refuse to 
embrace Islam, the marriage is to be dissolved. 

Where the insane husband has neither father nor 
mother, the Judge, in order that he may pronounce the 
dissolution of the marriage, shall appoint a guardian for 
the purpose. 

This dissolution of the marriage pronounced by the 
Judge in consequence of the refusal of the husband, 
when he is sane, or of one of his parents when the 
husband is insane, operates as repudiation. The 
marriage is deemed to exist until the Judge has pro¬ 
nounced its dissolution. 1 


Notes. 

Radd-ul-Muhtitr, Vol. 2, pp. 419, 420, 421, 422; 
Tahtavi, Vol. 2, p. 82. 

Baillie, Bk. 1, Chap. 10, p. 180; Hamilton’s Hedayab, 
Vol, 1, Bk. 2, Chap. 5, pp. 63, 64 ; Vol. 2, p. 82 ; Zaidu-nil- 
Ainbani, Vol. 1, p. 185. 

Art. 127. Where the husband of a Christian or 
Jewish wife turns Muslim, the marriage cannot be 
dissolved, but when the wife turns idolatress, and on 
being asked to embrace Islam she consents, the marriage 
will remain intact. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 419, 420,421, 422; 
Tahtavi, Vol. 2, p. 82. 

Baillie, Bk. 1, Chap. 10, p. 181 ; Hamilton’s Hedayab, 
Vol. 1, Bk. 2, Chap. 5, pp. 63, 64, 65 ; Zaidu-nil-Ambani, 
Vol. 1, p. 189. 

See Helen Skinner v. Sophia Evelina Orde , 10 B. L. R., 
125, P. C. (1871) ; Robert Skinner v. Charlotte Skinner, I. L. R., 
25 Cal., 537, P. C. (1897) ; Act 111 of 1872. 


Where the 
husband of a 
non-Muslim 
wife em¬ 
braces Islam. 


* See Art. So. 



78 


INSTITUTES OF MUSSALMAN LAW. 


Where both 
husband and 
wife em¬ 
brace Islam 
together. 


Religion of 

children 

when 

husband or 
wife embrace 
Islam. 


Where 
children are 
to embrace 
Islam. 


Art. 128. Where both the husband and the wife 
embrace Islam together, the marriage and all its 
consequences are valid unless it was contracted within 
prohibited degrees, 1 in which case the Judge shall 
pronounce its dissolution. 

Where the contracting parties to a marriage are 
non-Muslim, the Judge cannot dissolve the marriage, 
however unlawful it may be, except at the parties’ own 
request; but he may pronounce the dissolution of a 
marriage contracted by a Christian woman or a Jewess 
while she is observing Iddat ? , consequent upon her 
repudiation by a Muslim husband. 

Notes. 

Rudd-ul-Muhtar, Yol. 2, pp. 419, 420. 

Zaidu-nil-Ambani, Vol. 1, p. 189. 

Art. 129. Where the married parties are non- 
Muslim and the husband embraces Islam, all the 
children already bom of the marriage before his conver¬ 
sion to Islam shall be brought up in the Muslim 
religion. So also must any children born to them after 
Islam is presented to his wife. This rule only applies 
when the children are settled in Darul Islam, 3 whether 
the parent who accepts the faith resides there or not. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 427; Fatawa-i-Alamgiri, 
Vol. 2, p. 46. 

Baillie, Bk. I, Chap. 10, p. .185 ; Hamilton’s Hedayah, Yol. 
1, Bk. 2, Chap. 5, p. 64 ; Zaidu-nil-Ambani, Yol. 1, p. 191. 

Art. 130. Minor children who have lost their 
father, are not bound to embrace Islam in the event of 
their grandfather accepting that faith. 


■ See Art. 22. » See Art. 310. 

• “ The land of Islam.” See Dr. W. W. Hunter’s Indian Mussalmans, and 
Hughes Dictionary of Islam. 
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A child, whether of sound mind or not during 

O 

minority, follows the faith of that parent who embraced 
Islam. 

The child is only released from this obligation, when 
he attains majority in full possession of his intellectual 
faculties. 

Where a child attains majority and is insane or an 
imbecile, he still continues to be under the control of his 
parents. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 427; Fatawa-i-Alamgiri, 
Vol. 2, p. 46. 

Zaidu-nil-Ambani, Vol. 1, p. 192. 


CHAPTER IX. 

VOID AND INVALID MARRIAGES. 


(Arts. 131—144.) 


SECTION I.—VOID MARRIAGES. 


(Arts. 131—137.) 


Art. 131. A marriage legally prohibited for reasons Ties of cou 
of consanguinity, affinity, or fosterage, is void. 1 affinity,*or’ 

If the married parties do not separate voluntarily, renderf*’ 
they must be separated by a Judge. 


marriage 

void. 


Where the husband contracts the marriage in bad 


faith, he renders himself liable to a heavy punishment, 
either with fine or imprisonment, and where he acts in 
good faith, he is liable to a lighter punishment. 


Notes. 

Tahtavi, Vol. 2, p. 13; Fatawa Kazi Khan, Vol. 1, 
p. 165. 

Baillie, Bk. 1, Chap. 8, p. 154 ; ^Taidu-nil-Ainbani, Vol. 1, 
p. 193. 


* See Arts. 21, 22, 23. 




80 


INSTITUTES OF MUSSALMAN LAW. 


Ma r ria g e 
with a wo- 
man already 
married, or 
in Iddat is 
also void. 


Ma rriage 
with two 
sisters under 
one contract 
is void, and 
circum¬ 
stances 
under which 
one mar¬ 
riage is 
valid. 


Art. 132. Where a man contracts marriage with 
a woman, who is already married, or with a woman who 
is observing Iddat, 1 consequent upon repudiation or 
widowhood, such marriage is void. The man who con¬ 
tracts such a marriage renders himself liable to a 
heavy or light punishment according as he acts in good 
faith or not. 

i 

Notes. 

Fatawa Kazi Khan, Vol. 1, pp. 167, 168. 

Zaidu-nil-Ambani, Vol. 1, p. 195 ; Clavel, Vol. 1, pp. 108, 
109, 17. 

Until a Mahomedan husband repudiates his wife, she cannot 
lawfully marry another man— Ameenay. Kuttoo Khan , 7 Sel. Rep., 
S. D. A., 32 (1841). 

See Sections 493 and 494 of the Indian Penal Code 
(Act XLV of I860). 

Art. 133. Where a man contracts marriage by a 
single contract, with two sisters 2 who are unmarried 
and not observing Iddat, 1 the marriage is void ; but if 
one sister is observing Iddat, the marriage with the 
other sister is valid. In this case the two sisters are 
not entitled to dower if the cancelment of the marriage 
precedes its consummation. 

Where the two sisters are married by two succes¬ 
sive contracts, the marriage of prior date, if admitted and 
regularly contracted, is valid, but the other marriage 
is void. 

Where husband has had sexual intercourse with the 
sister married under the contract of later date, he must 
wait until her Iddat has expired before he can cohabit 
with the other sister, whose prior marriage is valid. 

Where it cannot be established, which marriage 
was contracted first, both marriages are radically void, 


1 See Art. 310. 


* See Art. 26. 
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unless one was void ab initio. If, however, cancellation 
takes place before either marriage is consummated, the 
two sisters are entitled to one-half of the stipulated 
dower, provided their dowers are equal and of like 
nature, and that both claim their marriage to be of 
prior date without being able to adduce proof in 
support of such claim. In this case where cancellation 
has preceded consummation of the marriage, the 
husband is at once free to marry whichever sister he 
pleases. 

Where one sister establishes the priority of her 
marriage, that marriage shall be valid, and she is entitled 
to the full half of the dower. 

Where the marriage is contracted without dower 
being settled, the two sisters have only one single 
Mutah 1 or present between them. 

Where cancelment of the marriage takes place 
after consummation of the marriage, each of the twa 
sisters is entitled to her full dower, in the same way as 
two sisters married by a single contract. 

• Notes. 

Sharh-i-Vikaya, Vol. 2, p. 17 ; Radd-ul-Muhtar, 
Vol. 2, pp. 309—311. 

Baillie. Bk. 1, Chap. 3, pp. 31, 32 ; Hamilton’s Hedavah, Vol. 
1, Bk. 2, Chap. 1, pp. 28, 29 ; Zaidu-nil-Ambani, Vol. 1, p. 196. 

Where a Mahomedan married a woman first, and afterwards 
married her sister, it was held that the marriage with the wife’s 
sister was invalid in consequence of his previous marriage with 
her sister. No defect, however, arises in the first marriage from 
the invalidity of the second —Shureefoonissa v. Khiznroonisa , 3 
Sel. Rep., S. D. A., 280 (1824). 

Where a Mahomedan marries two sisters by one contract, and 
one marriage is known to precede the other, the marriage which 


AR, IML 


1 See Art. 90. 


6 
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is the later of the two is absolutely void —Azizunnissa Khatoon v. 
Karimunnissa Khatoon, I. L. R., 23 Cal., 130 (1895). 

whSTare Art. 134 The following marriages are absolutely 

absolutely void :_ 

void. 

1. The marriage contracted by a man with a 
woman he has repudiated three times 1 and who has not 
remarried, or who has remarried, but has not been 
repudiated by the last husband, or who has been left 
a widow by the second husband after consummation 
of the marriage. 

2. The marriage with an idolatress. 

3. The marriage with a fifth woman, before the 
fourth has been repudiated and the period of her Iddatf 
expired. 

4. The marriage contracted without witnesses. 3 

In each of the above cases, the Judge can always 
pronounce the dissolut ion of the marriage. The married 
parties are not bound to wait for the Judge to cancel 
the marriage : either party may separate, provided that 
due notice is given to the other party. 

Notes. 

Sharh-i-Vikaya, Vol. 2, p. 18 ; Fatawa-i-Alamgiri, 
Vol. 2, pp. 1, 7, 10, 11 ; Radd-ul-Muhtar, Vol. 2, pp. 
379—381. 

Baillie, JBk. 1, Chap. 8, p. 156 ; Zaidu-nil-Ambani, Vol. 1, 
p. 200 ; Clavel, Vol. 1, p. 113. 

According to Mahomedan law, a man cannot legally have 
more than four wives living at the same time— Shumsoonisa v. 
GouhurAli,± Sel. Rep.,S.D.A, 359 (1827). 

As to witnesses necessary in a Mahomedan marriage— 
Butoolun v. Koolsoom , 25 W. it., 444 (1876) ; See Notes to Art. 7. 


» See Art. 224. * See Art. 310. ■ See Art. IS. 
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Art. 135 The marriages declared in the preceding 
Article to be absolutely void, create no prohibition for 
either party to marry the kindred without the prohibited 
degree of the other party to marriage, so long as 
. cancellation precedes consummation, and also they give 
the husband and wife no right to inherit from each other. 

Children born of these marriages are deemed 
legitimate, provided the} 7 are born under the conditions 
laid down in the Chapter on Paternity and Filiation 1 . 

Notes. 

Radd-ul-Muhtar, Yol. 2, pp. 379, 380 : Fatawa-i- 
Alamgiri, Yol. 2, p. 5. 

Baillie, Bk. 1, Chap. 8, p. 157 ; Zaidu-nil-Ambani, Yol. 1, 

p. 201. 

See Sj/ed Jummeeuddeen Mahomed v. Muheeooddeen Bebee, 
S. D. A., Ben., 932 (1853) ; 

Art. 136 . Where two guardians of the same degree 
of relationship and acting independently of each other, 
give the ward in marriage to a separate individual, 
the marriage first contracted shall alone be valid, and the 
other null and void. If it is not known which contract 
was entered into first, or if the two contracts were made 
at the same time, both marriages are void. 

Notes. 

Fatawa-i-Alamgiri, Yol. 2, p. 12. 

Zaiiln-nil-Ambani, Yol. 1, p. 201. 

Art. 137. Where a guardian has under his guar¬ 
dianship an adult woman, with whom his marriage is not 
prohibited, and such guardian marries her himself, with¬ 
out having: first obtained her consent, the marriage is 
void, even though the woman, when informed of her 
marriage, remains silent, or gives her express consent 
after the marriage is contracted. 

■ See Bk. IV, Chap. I, Section II, Arts. 341, 342, 343. 


Legal effects 
of the 
foregoing 
void 

marriages 


Where two 
guardians, 
acting inde¬ 
pendently 
of each other, 
give their 
ward in 
marriage. 


Where guar* 
dian’s 
marriage 
with his 
adult ward 
is void. 
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Notes. 

Fatawa-i-Alamgiri, Yol. 2, pp. 14, 15 ; Radd-ui- 
Muhtar, Vol. 2, p. 325. 

Zaidu-nil-Ambani, Vol 1, p. 202. 

SECTION II. INVALID MARRIAGES. 

(Arts. 138—144.) 

Ratification Art. 138. Where a minor of either sex who has 

necessary 1 reached the age of discretion, but is still under a guar- 
contracts' 101 dian, or where an incapable adult contracts marriage 
marriage. without the guardian’s consent, the marriage is not 
binding unless it is ratified by the guardian. 

Where the guardian ratifies the marriage, the 
contract is valid, provided that the dower, 1 in the case 
of a minor girl, is not too low, and in the case of a minor 
boy, not too high ; but if the dower seriously prejudices 
either the boy or the girl, the marriage shall be cancelled 
whether the guardian ratifies it or not. 

Notes. 

Radd-ul-Muhtar, Yol. 5, p. 99; Bahrr-ul-Rayek, 
Vol. 3, p. 83. 

Baillie, Bk. 1, Chap. 1, pp. 4, 5 ; Zaidu-nil-Ambani, Yol. 

1, p. 206. 

See Section 196 of the Indian Contract Act (IX of 1872). 

Where a Art. 139. Where a remote relation gives a minor 
tYon^/on- girf i n marriage, when there is a nearer relation com- 
tr * cts p e tent to exercise the guardianship, the marriage is 
there is a invalid, unless it is approved of by the nearer relation 

nearer rela- . 

tion. who may cancel the marriage. 

Notes, 

Fatawa-i-Alamgiri, Yol. 2, p. 129. 

Baillie, Bk. 1, Chap. 4, p. 49 ; Zaidu-nil-Ambani, Yol. 1, 
p. 207. 


1 See Art. 78, 
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Art. 140. Where a man authorizes an agent to cases in 
contract him in marriage but mentions no particular 
woman, and the agent gives him in',marriage to a woman tracted b y 

' ° . an agent. 

who is suffering from some malady, such marriage is 
valid; but where he contracts him in marriage to his 
minor daughter or his ward, such marriage is onlv valid 
when it is ratified by the principal. 

Where a man authorizes an agent 1 to contract him 
in marriage to one woman only, but the agent exceeds 
his powers and gives him in marriage to two women by a 
single contract, the principal is not obliged to acknowledge 
either, until he has ratified the contract in respect of 
one or both of them. 

Where the agent gives his principal in marriage to 
two women by two successive contracts, the first 
marriage alone is binding, and the second is binding sub¬ 
ject to ratification by the principal. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 352, 353 ; Bahrr-ul- 
Rayek. Vol. 3, pp. 147, 151. 

Baillie, Bk. 1, Chap. 6, pp. 77, 79 ; Zaidu-nil-Ambani, 

Vol. 1, p. 208. 

Art. 141. Where a man authorizes an agent to con Ratification 
tract him in marriage to a certain woman whom he indi- ° i a™ e F bj- 
cates, but the agent gives him in marriage to another, the principal, 
marriage is not valid, unless it is ratified by the principal. 

The same rule applies where the agent contracts 
him in marriage, and provides for a larger dower than 
he was authorized to do. 

Where the principal is not aware that his agent has 
settled a larger dower than he was authorized to fix. 


* See Arts. 57 t 58. 
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Where 
marriage 
contracted 
by agent is 
not binding 
upon a 
woman. 


the marriage is invalid, even if he has had sexual inter¬ 
course with the woman. 

The agent cannot compel the principal to acknow¬ 
ledge the marriage, even though the agent himself 
undertakes to pay the difference in the dower. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 352 ; Fatawa-i-Alamgiri, 
Vol. 2, p. 19. 

Baillie, Bk. 1, Chap. 6, p. 80 ; Zaidu-nil-Ambani, Vol. 1, p. 209. 

See Sections 19 and 196 of the Indian Contract Act (IX of 
1872). 

Art. 142. Where a woman authorizes an agent’ to 
contract her in marriage to a man, but mentions no 
particular person, and the agent gives her in marriage 
to himself or to his father, or to his son, the marriage is 
invalid unless she ratifies it. 

Where the agent gives her in marriage to a man and 
causes her serious loss by accepting a dower smaller than 
is her due, both the woman or her guardian may have 
the marriage cancelled, unless the difference in dower is 
made good. 

Where the agent gives her in marriage to a man 
who is not her equal', the marriage is invalid ; but where 
he gives her in marriage to a man who is her equal and 
who settles upon her the proper dower, 3 the marriage is 
binding even though the man chosen by the agent 
possesses some physical defect or suffers from some 
malady or disease. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 18 ; Radd-ul-Muht&r, 
Vol. 2, pp. 352, 355. 

Baillie, Bk. 1, Chap. 4, pp. 76, 77 ; Zaidu-nil-Ambani, 
Vol. 1, p. 210. 


1 See Arts. 57, 58. 


3 See Art. 62. 


* See Art. 78. 
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Art. 143. Where in a marriage the man deceives Marriage 
the woman and gives himself a false title or misrepresents ^repreaen. 
his condition in life, and the woman discovers the fact tation - 
after the marriage, both she and her guardian may 
either ratify or cancel such marriage. 

Notes. 

Tahtavi, Vol. 2, pp, 41, 42. 

Zaidu-nil-Ambani, Vol. 1, p. 213. 

See Sections 18, 196, 197 of the Indian Contract Act (IX 
of 1872). 

Art. 144. The marriage proposed or accepted by ilal t ria ° e d 
an unauthorized person remains in abeyance, until it is by a person 
either ratified or cancelled by the party interested. authority. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 354 ; Fatawa-i-Alam- 
giri, Vol. 2, p. 20. 

Zaidu-nil-Ambani, Vol. 1 , p. 214 ; Clavel, Vol. 1, p. 118. 


CHAPTER X. 

PROOFS OF MARRIAGE. 

(Arts. 146-149.) 

Art. 145. Where there is a dispute between How 
husband and wife as to whether they are actually proved? 6 ** 
married, the marriage is proved by the testimony of two 
male witnesses or of one male and two female witnesses 
whose integrity is beyond question. 

Where a person claims to have contracted marriage 
with a woman and she denies the marriage, or vice versa, 
the plaintiff, in default of proof in support of the claim, 
may put the defendant on oath ; if the defendant takes 
the oath, the plaintiff is non-suited; if the oath is refused, 
the claim is proved and the marriage established. 
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Witnesses 
who are des¬ 
cendants of 
the parties. 


Guardian’s 

testimony. 


Where a 
man ac¬ 
knowledges 
a woman as 
wife. 


Notes. 

Hidaya, Yol. 2, p. 286. 

Baillie, Bk. 5, Obap. 2, pp. 404, 405 ; Zaidu-nil-Ainbani, 
Vol. 1, p. 215 ; Olavel, Vol. 1, p. 100. 

See the Iudian Evidence Act (I of 1872), Part II, Chap. 8, 
“On Proof”; Section 12 of the Indian Oaths Act (X of 1873) ; 
Queen v. Khyroollah, 6 W. R. Or., 21, F. B., per Peacock, C. J. 
(1866). 

Art. 146. Where either the husband or the wife, 
seeks to prove his or her marriage, the evidence of their 
descendants cannot be accepted in support of such 
claim. 

The same rule applies where one witness is a des¬ 
cendant of the husband and the other a descendant of 
the wife. If both witnesses are descendants of the 
same party their evidence can only be admitted against 
their ascendant, when called for by the other party. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 296. 
/^aidn-nil-Ambani, Vol. 1, p. 216. 

Art. 147- The testimony of a guardian against 
his ward cannot be admitted in case of a denial of 
marriage, unless such testimony is supported by witnesses 
or accepted by the ward herself when she attains 
puberty. 1 

Notes. 

Tahtavi, Yol. 2, p. 41. 

Baillie, Bk. 1, Chap. 4, p. 59 ; Zaidti-nil-Ambani, Vol. 1, 
p. 217. 

Art. 148- Where a man acknowledges a woman 
as wife and is not married to one of her relations within 
the prohibited degree, 8 or to four other wives, the 
marriage is proved provided that she is not already 

•See Art. 495. . • See Arts.. 21.22.23. 
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married, is not observing Iddat , l and gives her formal 
consent. The woman is entitled to maintenance and both 
parties are entitled to inherit from one another. 

Notes. 

Durrul-Mukhtar, Vol. 3, p. 87. 

Baillie, Bk. 5, Ohap. 2, p. 409 ; Zaidu-nil-Ambani, Vol. 1, 

p. 218. 

Where a Maiioinedan man and woman lived in the same 
house as husband and wife, and a son was born to them, held, that 
Mahomedan law presumed a marriage between the parties 
and that there was no bar to such son sharing his inheritance 
equally as a son born in proved wedlock— Mihr All v. Kureem - 
oonisa Begum , 2 Sel. Rep., S. D. A., 142 (1814). 

Where a woman was free and not married to any other man 
although the actual celebration of her marriage may not have 
been proved with the man with whom she cohabited, yet he 
declared the son of such woman to be his, that son would certainly 
be accounted his legitimate offspring ; and should the mother 
of the child also confirm this declaration, she would be considered 
to all intents and purposes, the lawful wife of the person so 
declaring— Qalm Ali v. Hingun , 3 Sel, Rep., S. D. A. 203 (1822). 

The Mahomedan law requires that an acknowledgment made 
by one man to another person that a particular specified woman 
was his wife, must be distinct and unmistakable— Kedarnath 
Chuckerbiitti / v. Benjamin Donzelle , 20 W. R., 352, per Phear, J. 
(1873). 

According to Mahomedan law where a child has been born 
to a father, of a mother w r here there has been not a mere casual 
concubinage, but a more permanent connection, and where there 
is no insurmountable obstacle to such marriage, the presumption 
is in favour of such marriage having taken place— Khajah 
Ilidayut Oollah v. Rai Jan Klianum , 3 M. 1. A., 295 (1844). 

See Mahomed Bauker Hossain v. Shurfoon-Nissa Begum , 
8 M. I. A., 136 (1860) ; Fuzloonissa v. Nnioabunnissa. 2 Hay, 
479 (1868) ; Ashrufooddowlah v. Hgder Hossein , 11 M. I. A., 94 
(1866) ; Notes to Art. 333. 


‘ See Art. 310. 
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Art. 149- Where a woman in good health or in 
sickness, acknowledges a man as husband, the marriage 
is proved, provided that the man assents while she is 
still living; in this case he is entitled to inherit from 
her but where he assents after her death, he is not 
entitled to inherit from her. 

Notes. 

Baillie, Bk. 5, Chap. 2, p. 409 ; Zaidu-nil-Ambani, Vol. 1, 
p. 219 ; Clave], Vol. 1, p. 102. 



BOOK II. 


RECIPROCAL RIGHTS AND DUTIES OF HUSBAND 
AND WIFE. 

(Arts. 150—216.) 


CHAPTER I. 

THE HUSBAND'S DUTIES TOWARDS THE WIFE. 

(Arts. 150—159.) 

Art 150. The husband is obliged to treat his 
wife with kindness, to live on good terms with her, and 
to provide her with maintenance, which comprises food, 
raiment, and lodging. 

Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 236 ; Radd-ul-Muhtar, 
Vol. 2, p. 696. 

Baillie JBk., 11, Chap. 1, p. 138 ; Zaidu-nil-Ainbani, Vol. 1, 

p. 220. 

See Section 488 of the Code of Criminal Procedure (Act V 
of 1898) ; Abdur Rohoman v. Sakhina, I. L. R., 5 Cal., 558 
(1879); In the matter of the petition of Din Mahomed , I. L. R., 
5 All., 226 (1882) ; In the matter of the petition of Luddun 
Sahiba, I. L. R., 8 Cal. 736 (1882). 

See Notes to Art. 17. 

Art. 151 It is praiseworthy for every husband 
to cohabit with his wife, but he is legally bound to do 
so at least once during the subsistence of the marriage. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 432. 

Zaidu-nil-Ambani, Vol. 1, p. 221 ; Clavel, Vol. 1, p. 135 


Husband 8 
treatment of 
wife. 


His cohabit¬ 
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her. 
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Equality of 
treatment of 
several 
wives. 


Such equal¬ 
ity of treat¬ 
ment obli¬ 
gatory under 
all circum¬ 
stances • 


Husband 
must parti¬ 
tion his 
nigh ts 
equally 
among his 
wives 


He must n 
favour one 


Art. 152. Where a man has several wives, he 
is bound to treat them with strict equality in all 
matters, but with regard to maintenance and partition 
of his nights among them, he is bound to treat them 
with as much equality as lies in his power. 

Notes. 

Radd-ul-Muhtar, Yol. 2, pp. 430-434. 

Baillie, Bk. 1, Chap. 11, p. 188 ; Zaidu-nil-Ainbani, Vol. 1, 
p. 221 ; Gavel, Vol. 1, p. 135. 

See Sale’s Koran, Chap. IV, p. 60. 

Art. 153. These duties must be observed by the 
husband in respect of all his wives, without distinction 
between virgin and otherwise, between those long married 
and those married recently, or between the Muslim wife 
and the Christian or Jewish wife. 

Notes. 

Baillie, Bk. 1, Chap. 11, p. 1S8 ; Hamilton’s Hedayah, Vol. 
1, Bk. 2, Chap. 4, pp. 66, 67 ; Zaidu-nil-Ambani, Vol. 1, p. 222. 

Art. 154. It is the husband’s duty to pass alter¬ 
nately with each wife, the period of twenty-four hours, 
three days, or seven days, in whatever order of turn 
he himself shall fix and establish. Equality in the 
partition of his society, is only binding upon the husband 
during the night, unless he js occupied at night, in which 
case he must spend his time equally between his wives 
during the day. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 435. 

Baillie, Bk. 1, Chap. 11, p. 189; Hamilton’s Hedayah, Vol. 
1, Bk. 2, Chap. 6, p. 67 : Zaidn-nil-Ainbnni, Vol. 1, p. 223. 

Art. 155. The husband must not favour one wife 
more, than another, nor remain with one beyond the 
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allotted period without the consent of the wife thereby 
deprived of his society, nor enter a wife’s apartment if 
it is not her proper turn. In case of illness he can visit 
a wife out of turn, and if her illness is serious he can 
remain with her until she has recovered. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 435. 

Baillie, Bk. 1, Chap. 11, p. 189 ; Zaidu-nil-Ambani, Vol. 1, 
p. 224. 

Art. 156. A wife may abandon her rights in 
favour of a co-wife, but she is at liberty to recover them 
whenever she pleases. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 434. 

Baillie, Bk. 1, Chap. 11, p. 189 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 6, p. 67 ; Zaidu-nil-Ambani, Vol. 1, p. 224. 

Art. 157. Whenever the husband goes on a 
journey, there shall be no question of partitioning his 
time. The husband can take with him whichever wife 
he chooses, but it is better to cast lots. 

On his return, none of his other wives can require 
him to pass with them the same number of nights that 
he passed with the wife whom he took with him on his 
journey. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 434 ; Fatawa-i- 
Alamgiri, Vol. 2, p. 47. 

Baillie, Bk. 1, Chap. 11, p. 190 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 2, p. 67 ; Zaidu-nil-Ambani, Vol. 1, p. 225. 

See Sale’s Koran, Chap. XXXIII, p. 348. 

Art. 158. Where a husband is prevented through 
illness from leaving his own apartment, he can send for 
the wife whose turn it is to come to him. 
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If he falls sick in the apartment of one of his wives, 
and finds that he is not well enough to be removed to 
the dwelling of a co-wife, he may remain in the former 
apartment until he has recovered, provided he passes 
with the other wives as many days as he has passed 
while sick in the apartment of the first wife. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 435. 

Baillie, Bk. 1, Chap. 11, p. 189 ; Zaidu-nil-Ainbani, Yol. 1, 
p. 225. 


Wife’s 
remedy in 
case of 
her h us- 
band’s 
unjust 
treatment. 


Art. 159. Where a husband, after having settled 
the length of time to be spent with' each wife, and fixed 
the order to be followed, acts unjustly to one of his 
wives and favours a co-wife by passing with her more 
time than he should, the Judge, except in the case of a 
journey, shall, at the request of the wife concerned, 
warn the husband to be more just in future. 


Where the husband, in spite of the judicial admoni¬ 
tion, again acts unjustly towards the wife, he shall be 
liable to a severe punishment, but not to imprisonment. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 433, 434. 

Baillie, Bk. 1, Chap. 11, p. 189 ; Zaidu-nil-Ainbani, Vol. 1, 

p. 220. 



CHAPTER II. 


THE HUSBAND’S DUTIES TOWARDS THE WIFE AS 
REGARDS MAINTENANCE. 

(Arts. 160—205.) 

SECTION I.-WIVES ENTITLED TO MAINTENANCE. 

(Arts. 160—165.) 

Art. 160. The husband though poor, sick, impo¬ 
tent, or too young for sexual intercourse, is obliged to 
provide his wife with maintenance, whether she is rich 
or poor, Muslim or otherwise, old or young, so long 
as she is able to fulfil the primary object of marriage. 
When the marriage is valid, this obligation commences 
from the conclusion of the marriage ceremony. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 699, 700. 

Baillie, Bk. G, Chap. 1, p. 437 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 1, p. 140 ; Zaidu-nii-Ambani, Vol. 1, p. 227. 

See Sale’s Koran, Chap. II, p. 28 and Chap. LXV, p. 455. 

See Notes to Art. 56. 

Art. 161. Maintenance is due to the wife even 
when she is resident in her fathers house, unless without 
valid reason she refuses to comply with the husband’s 
request to reside in his house. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 701. 

Baillie, Bk. 6, Chap. 1, p. 438 ; Zaidu-nil-Ambani, Vol. 1, 

pp. 228. 

See Kolashun Bibee v. Sheikh Didar Buksh , 24 W. R. Cr., 
44 (1875) Section 488 of the Code of Criminal Procedure (Act 
V of 1898). 
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Other cases 
where main 
tenance is 
due to the 
wife. 


Maintenance 
of a sick 
wife. 


Maintenance 
of a wife 
during her 


Art. 162. Maintenance is due to the wife who 
refuses to follow her husband on a journey, to a place 
which is three days’ distance from that in which the 
marriage was contracted, or who, even after consum¬ 
mation of the marriage, refuses to surrender herself to 
her husband, because she has not received in full the 
prompt portion 1 of her dower, which according to the 
custom of the locality she is entitled to demand. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 699, 702. 

Zaidu-nil-Ambani, Vol. 1, p. 229. Hamilton’s Hedayah, 
Vol. 1, Bk. 4, Chap. 15, s. 1, p. 141. 

Art. 163. Where a wife, after the marriage has 
been consummated, falls sick in either the husband’s or 
her father’s house, she is entitled to maintenance even 
when the illness renders her unfit for sexual intercourse, 
unless she has refused, without lawful reason, to sur¬ 
render herself to her husband. 

Where the wife falls sick in her husband’s house 
and causes herself to be taken to her father’s house, she 
is entitled to maintenance even when her husband claims 
her back, so long as it is found impossible to remove 
her; but if her removal is possible and she opposes it 
without a valid reason, she loses her right to main¬ 
tenance. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 701, 703. 

Baillie, Bk. 6, Chap. 1, pp. 349, 440 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 15, s. 1, p. 141 ; Zaidu-nil-Ambani, Vol. 1, 
p. 231. 

Art. 164. The husband, when undergoing a term 
of imprisonment, is not released from the obligation to 


* See Al ts. 73,104. 
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pay his wife’s maintenance, even when imprisoned for 
a debt due to his wife which he is unable to pay. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 699, 700, 702, 703. 

Baillie, Bk. 6, Chap. 1, p. 445; Zaidu-nil-Ambani, Vol. 1, 
p. 234. 

Art. 165. The husband, who is in easy circum¬ 
stances, must provide for the necessary maintenance of 
his wife’s personal attendant. When the wife is taken 
to her husband’s house with several servants, if the 
husband has the means, he is obliged to maintain them 
all. 

Where the husband has children, and one servant 
is not sufficient for their service, he must, if he is in 
easy circumstances, maintain two or more servants 
according to the needs of the children. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 710, 711. 

Baillie, Bk. 6, Chap. 1, p. 441; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 1, p. 142 ; Zaidu-nil-Ambani, Vol. 1, p. 234; 
Clave], Vol. 1, p. 151. 

SECTION II.-WIVES NOT ENTITLED TO MAINTENANCE. 

(Arts. 166—172.) 

Art, 166. When the wife is too young for sexual 
intercourse, the husband may refuse her maintenance, 
unless he retains her in his house for the sake of 
company. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 700. 

Baillie, Bk. 6, Chap. 1, p. 437 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 1, p. 141. Zaidu-nil-Ambani, Vol. 1, p. 235. 

A right to maintenance, depending upon the personal law 
of the individual, is a right capable of being enforced, and properly 

AK, iml 7 


husband’s 

imprison¬ 

ment. 


Where hus¬ 
band is 
bound to 
maintain his 
wife’s ser¬ 
vants. 


Maintenance 
not due to 
child wife. 


Sick wife 
whose 
marriage is 
not consum¬ 
mated, is not 
entitled to 
maintenance. 


Wife on 
journey un¬ 
accompanied 
by husband, 
is not enti¬ 
tled to main¬ 
tenance. 


Maintenance 
of wife en¬ 
gaged in in¬ 
dependent 
profession. 


98 INSTITUTES OF MUSSALMAN LAW. 

forms the subject of a suit in a Civil Court—In the Matter of the 
petition of Luddun Sahiba , I. L, R., 8 Cal., 736 ; 11 C. L. R., 
237 (1882). 

Art. 167. When the wife is sick and her marriage 
has not been consummated, she is not entitled to main¬ 
tenance if she cannot be removed to her husband's house. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 703. 

Zaidu-nil-Ambani, Vol. 1, p. 236, 

Art. 168. When the wife undertakes a journey, or 
goes on a pilgrimage unaccompanied by her husband, she 
is not entitled to maintenance for the time she is absent, 
even though she is accompanied on her journey by one 
of her relations within the prohibited degree. 1 When 
the husband undertakes a journey and takes his wife 
with him, he must defray all the costs of travelling and 
living. 

When the wife undertakes the journey and takes 
her husband with her, he must defray her living but not 
of her travelling expenses. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 703 ; Fatawa-i-Alam- 
giri, Vol. 2, p. 562. 

Zaidu-nil-Ambani, Vol. 1, p. 236 ; Clavel, Vol. J, p. 143. 

Art. 169. Where the wife exercises a profession 
necessitating her absence from her husbands house 
throughout the day, she is not entitled to maintenance 
if she leaves the house in spite of her husband s prohibi¬ 
tion. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 702. 

Zaidu-nil-Ambani, Vol. 1, p. 237. 


* See Arts. 21, 22. 
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Art 170. Maintenance is not due to a wife during 
the term of her imprisonment, though it be for a debt 
she cannot pay, unless it is the husband who has caused 
her arrest for debt due to himself. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 702. 

Baillie, Bk. 6, Chap. 1, p. 439 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s'. 1, p. 141 ; Zaidu-nil-Ambani, Vol. 1, p. 237. 

Art. 171. Where a wife leaves her husband’s house 
without his permission and without lawful reason, she 
is deemed rebellious, and not only loses all right to 
maintenance for the period during which she continues 
rebellious, but to all arrears of maintenance, and to the 
sums she has borrowed for maintenance without either 
a judicial decree, or an order from her husband. 

She is also held to be rebellious, when she forbids 
her husband to enter the house belonging to her but in¬ 
habited in common, unless she has asked him to take 
her to some other house and he has not done so. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 702. 

Baillie, Bk. 6, Chap. 1, p. 438 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 1, p. 141. Zaidn-nil-Ambani, Vol. 1, p. 238. 

According to Mahomedan law, a Mabomedan wife defying 
her husband and refusing to live with him is not entitled to 
maintenance —A (the wife) v. B. (the husband), I. L. R., 21 
Bom., 77 (1896). 

Art. 172. Where the marriage of a wife is radi¬ 
cally void or has been consummated under a semblance 
of right, she can claim nothing from her husband on 
account of maintenance. 

Where the Judge decrees that maintenance be paid 
to a wife, whose marriage is subsequent)}' pronounced * 
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Scale of 
wife’s 'main 
tenance. 


invalid, the husband is entitled to a refund of th& 
amount paid under the decree, but not to the amounts 
he has advanced voluntarily. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 699—701. 

Baillie, Bk. 6, Chap. 1, p. 440 ; Zaidu-nil-Ambani, Vol. 1*. 
p. 240. 


SECTION III.—RULES REGULATING THE AMOUNT OF A 
wife’s MAINTENANCE. 

(Arts. 179—180.) 

Art. 173. When fixing the amount of maintenance, 
due regard shall be paid to the respective conditions of 
the husband and wife. 

Where both are rich, the husband shall allow main¬ 
tenance on a generous scale. Where they are both 
poor, the allowance shall be simple. 

Where it is the husband who is poor, he must 
furnish as much as he is able out of the maintenance 
agreed upon, the balance constituting a debt to the wife,, 
payable when the husband's position has improved. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 700. 

Baillie, Bk. 6, Chap. 1, p. 442 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 1, Chap. 15, s. 1, p. 140 ; Zaidu-nil-Ambani, Vol. 1, p. 241. 

See Sale’s Koran, Chap. LXV, p. 455. 

As to the alteration in wife’s maintenance—see Section 489- 
of the Code of Criminal Procedure (Act V of 1898). 
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According to Mahomedan law until there has been an ascer¬ 
tainment of the rate at which maintenance is payable, no right to 
maintenance accrues to a wife on which she can found a suit— 
Mahomed Maseeliooddin v. Clara Jane Mvseeliooddin , 2 N.-W. P., 
H. 0. R., 173 (1870). 


Art. 174. 

in money 


Maintenance may be fixed in kind or 


How main¬ 
tenance 

according to the variations in the price of shaI1 ba 

® r paid. 

commodities in the locality. 

Where a judicial decree has fixed the amount of 
maintenance and the price of commodities thereafter 
rises, the wife is entitled to the additional amount, but 
where the price falls the husband is entitled to a 
reduction. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 706, 707. 
Zaidu-nil-Ambani, Vol. 1, p. 243. 


Art. 175. Payment of maintenance, whether, in ^hirffmain 
kind or in money, must be regulated by the husband’s tenance i* 
calling. The husband, who lives by his labour from day must be 
to day, shall pay daily and in advance the sum fixed for «”ni^g d * 
his wife’s maintenance. The workman, receiving a 
weekly wage, shall pay weekty. The tradesman, who 
is paid by the month, shall pay monthly. 

The cultivator who gathers his crops annually, shall 
pay annually. Nevertheless, the wife can insist on 
being paid daily, where the husband neglects to pay at 
the times fixed. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 705. 

Zaidu-nil-Ambani, Vol. 1, p. 244. ; 


Art 176. During the marriage, the husband can where 
undertake that-he himself will furnish the necessary ' ■<’ 

food for his wife. .• • maintain hi*. 


wife 

properly. 


Where hus* 
Wild is in 
straitened 
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Where he does not do so regularly, the Judge shall 
order the husband to appear, and after having satisfied 
himself that the complaint is well-founded, and that the 
husband does not as a rule supply sufficient food, he 
shall fix the amount of maintenance in accordance with 
the rules laid down in the preceding Article, and shall 
direct the husband to pay the amount to the wife, so 
that she may provide herself with her requirements. 

If the husband refuses, in spite of the judicial 
order, to pay the amount, the Judge, if the wife demands 
it, may have him arrested. If he does not even then 
discharge the debt he owes his wife, the Judge may 
commit him to prison, and may also order the sale of 
his property which is not indispensable to him, and use 
the proceeds in payment of the wife’s maintenance. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 704, 705 ; Fatawa- 
i-Alamgiri, Vol. 2, p. 567. 

Baillie, Bk. 6, Chap. 1, pp. 441, 443 ; Zaidu-nil-Ainbani, 
Vol. 1, p. 245. 

A Mahomedan wife is entitled to maintenance from the date 
of decree, where there is no agreement for maintenance before 
suit. She is also entitled to maintenance during the continuance 
of marriage. Abdool Futteh v. Zabunnessa Khatun, I. L. lb, 
6 Cal., 631, per Garth, C. J. (1881). 

A Mahomedan husband was bound to pay the maintenance 
money to his wife according to the terms of the order of the 
Magistrate up to the date when he repudiated his wife— Nepoor 
Aurut v. Jurat, 10 B. L. R., App. 33 (1873). 

See Sidheswar Teor v. Gyanada Dasi, I. L. R., 22 Cal., 291 
(1894) ; Shah Alin Ilyas v. Ulfat Bibi, I. L. R, 19 All., 50 
(1896). 

Art. 177. Where the husband is known to be in 
straitened circumstances and does not possess the means 
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to pay for his wife’s maintenance, the Judge shall not 
commit him to prison, nor shall he pronounce separation 
on this account. But after having fixed the amount of 
maintenance, he shall authorize the wife to buy food on 
credit or to borrow in her husband’s name. 

The wife’s relations on whom, in default of the 
husband, falls the obligation of providing her with main¬ 
tenance, and those relations whose duty it is to maintain 
the children in the event of their father’s death, are 
obliged to lend the wife what is necessary for her and 
her children’s maintenance. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 12, 13. 

Baillie, Bk. 6, Chap. 1, p. 443 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 4, Chap. 15, s. 1, p. 142 ; Zaidu-nil-Ambani, Vol. 1, p. 246 ; 
Clavel, Vol. 1, pp. 153, 157. 

Art. 178. Where the amount of maintenance has 
been mutually agreed upon or fixed by a judicial decree, 
and the wife learns that her husband intends leaving 
her, or fears that he may absent himself, she can demand 
that a reliable surety be furnished for one month or 
more, according to the length of her husband’s absence. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 705, 706. 

Zaidu-nil-Ambani, Vol. 1, p. 251. 

Art. 179. Where the amount of maintenance has 
been fixed by judicial decree, it may be raised or lowered 
according to the changes in the position of husband and 
wife. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 704, 713. 

Zaidu-nil-Ambani, Vol. 1, p. 252; Hamilton’s Hedayab, 
Vol. 1, Bk. 4, Chap. 15, s. 1, p. 142. 


circum- 

stances. 


Where wife 
may demand 
surety for 
mainte¬ 
nance. 


Where main* 
tenance may 
be modified. 


104 


INSTITUTES OF MUSSALMAN LAW. 


Where wife Art, 180. The wife can claim no wages from the 

wages'froni° husband for preparing his food, although legally she 
the husband. ma y no t be bound to do this work. She is only entitled 
to wages when, by her husband’s order, she cooks food 
or makes bread for sale. 


Notes. 

Radd-ul-Muhtar, Yol. 2, p. 703. 
Zaidu-nil-Ambani, Vol. 1, p. 253. 


SECTION IV.—CLOTHING AND LODGING. 


(Arts. 181—188.) 


Husband 
bound to 
provide his 
wife with 
othing. 


Art. 181. From the day a valid marriage is con¬ 
tracted, the wife is entitled to clothing. The husband 
is bound . to provide her each year with two complete 
sets of clothing, at least one for summer and one for 
winter. Their quality is determined by the position of 
the husband and wife and in accordance with local 
custom. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 704—707. 

Baillie, Bk. 6, Chap. 1, p. 448 ; Zaidu-nil-Ambani, Vol. 1, 
p. 253. 


It may be 
settled in 
kind or 
money. 


Art. 182. Jhe price of clothing, like that of food, 
can be made payable in kind or in money, and must be 
provided for in advance. 


Notes. 

Radd-ul-Muhtar, Yol. 2, p. 704. 
Zaidu-nil-Ambani, Yol. 1 , p. 254. 


Where wife 
can claim a 
new gar¬ 
ment. 


Art. 183. The wife cannot claim a new garment 
before the date fixed, unless the garment furnished has 
suffered by fair wear and tear. She is responsible for 
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the loss of a garment, and the husband is not bound 
to replace it until the expiry of the period fixed. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 710 ; Fatawa-i-Alam- 
giri, Yol. 2, p. 570. 

Zaidu-nil-Ambani, Vol. 1 , p. 255. 

Art. 184. Where husband and wife are both 
wealthy, the husband must provide a separate house 
for his wife’s residence ; where they are not wealthy, the 
husband must provide a separate apartment according to 
his means, which must possess the necessary conveniences 
and must not be isolated. 

Notes. 

Radd-ul-Muhtiir, Vol. 2, pp. 718, 719, 720. 

Zaidu-nil-Ambani, Vol. 1, p. 256. 

See Sales’ Koran, Chap. LXV, p. 455. 

Art. 185. The husband cannot force his wife to 
provide lodging in her dwelling for any of his relations, 
or for his children by a former marriage, except those 
under the age of reason. 

On her side, the wife cannot give lodging to any 
of her relations or to her own children by a former 
marriage. In both cases, the consent of the other party 
is necessary. 

Notes. 

Tahtavi, Yol. 2, p. 266. 

Baillie, Bk. 6, Chap. 1, p. 448 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 2, p. 185 : Zaidu-nil-Ambani, Vol. 1, p. 257. 

Art. 186. The residence of a near female relation 
of the husband in the house occupied by the wife, does 
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not entitle the latter to claim a separate lodging else¬ 
where, except when she has cause to complain of the 
relation’s familiar behaviour with her husband. 

But the lodging of a co-wife in the same house 

o o 

gives the wife a right to demand a separate lodging 
elsewhere. The same rule applies where a co-wife or 
one of the husband’s relations is lodged in the same 
apartment with the wife. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 718, 719. 

Baillie, Bk. 4, Chap. 1, p. 449 ; Zaidn-nil-Ambani, Vol. 1,. 
p. 258. 

Art. 187. Where the house possessed by the hus¬ 
band, contains no other inmates, and the wife suffers from 
loneliness, or where the husband neglects her by night, 
and remains with a co-wife while she has neither child 
nor servant to keep her company, the husband is bound 
to procure a companion for her, or else provide another 
dwelling for her in which she will have no cause to com¬ 
plain of solitude. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 720, 721. 

Zaidn-nil-Ambani, Vol. 1, p. 259. 

Art. 188. The husband is bound to supply his 
wife with a mattress, blankets and suitable furniture 
in accordance with his position in life. He is not even 
relieved from this obligation, when the wife possesses 
such articles herself. 

The husband must also provide the necessary house¬ 
hold utensils, as well as the cosmetics and other articles, 
indispensible to the wife’s toilette according to the 
custom of the country. 
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Notes. 

Fatawa-i-Alamgiri, Vol. 2, pp. 517, 564; Radd- 
ul-Muhtiir, Vol. 2, p. 707 ; Bahrr-ul-Rayek, Vol. 4, 
p. 194. 

Baillie, Bk. 6, Chap. 1, p. 448 ; Zaidu-nil-Ambani, Vol. 1, 

p. 260. 


SECTION V.—THE WIFE’S MAINTENANCE AVHEN 
THE HUSBAND IS ABSENT. 

(Arts. 189—196.) 

Art. 189. Where a husband is absent, the wife wife’s 
may, for the purpose of maintenance, be authorized to where hus- 
dispose of such goods, or quantities of gold or silver, absentand 
coined or uncoined, left by the husband, as will suffice ^? c 1 t e s ft 
to provide for the amount decreed in her favour. 

Where the husband has left behind deposits or 
debts, the wife may be authorized to use a part of them 
also, provided they are of such nature as may be used 
for maintenance, and the deppsitary and debtor respec¬ 
tively admit the deposit and debt and recognize the 
marriage. She may also be authorized to dispose of 
them where she can establish the deposit or debt and 
the Judge is cognisant of her marriage. 

The Judge shall first make an order that payment 
of the maintenance be made from the sale of the house¬ 
hold effects, and afterwards from the deposit and debts. 

He shall require good security from the wife for the 
amounts she receives, and shall make her declare on 
oath that her husband had advanced her no maintenance. 

Notes. 

Radd-ul-Muhtar, Vol. 2 , pp. 722, 723. 

Baillie, Bk. 6 , Chap. 1, pp. 443, 445 ; Hamilton’s Hedayah, 

Vol. 1, Bk. 4, Chap. 15, s. 2, pp. 144, 145; Yol. 2 , Bk. 13, 
pp. 214, 215. Zaidu-nil-Ambani, Vol. 1, p. 260. 
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Art. 190 Where the absent husband has not pro¬ 
vided for any maintenance for his wife during his absence, 
and the wife proves her marriage with him, the Judge 
shall make an order for her maintenance, and authorize 
her to borrow or make purchases on credit in her absent 
husband’s name, but he shall not dissolve the marriage 
even though the wife demands it. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 724. 

Zaidu-nil-Ainbani, Vol. 1. p. 265 ; Clavel, Vol. 1, p. 157. 

Art. 191 . Where the husband on his return, proves 
that he had paid his wife her maintenance in advance 
or where the wife, in default of proof, refuses to take 
the oath, the husband is entitled to recover the amount 
from his wife, or the surety. 

Where the wife admits that she had received main¬ 
tenance in advance from her husband, he shall be entitled 
to recover the amount from her alone. 

Notes. 

Fatavva-i-Alamgiri, Vol. 2, p. 565. 

Zaidu-nil-Ambani, Vol. 1, p. 266. 

Art. 192 . Where the husband, on his return, 
denies the fact of marriage, his sworn declaration shall 
be accepted, unless the wife produces proof to the con¬ 
trary. Where the husband takes the oath, he can, in 
case of a deposit, sue his wife or the depositary for 
payment; in the case of a debt, he can only sue the 
debtor, who, in turn, can proceed against the wife. 

Notes. 

1 ‘ 

Fatawa-i-Alamgiri, Vol. 2, p. 565. • • 

Zaidu-nil-Ambani, Vol. 1. p. 268 ; Clavel, Vol. 1, pp. 157, 160. 
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Art. 193. Where the husband,on his return, proves 
that the marriage was dissolved by repudiation 1 , that 
the period of Iddatf had expired, and that consequently 
the wife was in no way entitled to the maintenance 
received by her in his absence, he may sue his wife for 
recovery of the amount recovered by her, but can not 
sue the depositary or debtor, unless the husband can 
establish that the depositary or the debtor was aware 
that the marriage had been dissolved. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 565. 

Zaidu-nil-Ambani, Vol. 1, p. 269 ; Clavel, Vol. 1, p. 160. 

Art. 194. Where the depositary or debtor, directed 
by the Judge to provide maintenance for the wife of the 
absentee, claims to have paid the deposit or the debt to 
the wife for her maintenance, and she denies it, the 
depositary’s declaration shall be accepted, but the debtor 
shall be required to adduce proof in support of such 
payment. 


Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 565. 

Zaidu-nil-Ambani, Vol. 1, p. 270. 

Ar t., 195 . Where the husband leaves behind a 
deposit or goods that cannot be used for maintenance, 
neither the wife nor the Judge has the right to dispose 
of them in order to provide maintenance. 

The immovable property belonging to the absent 
husband shall be leased out, and a part of the income 
expended for the wife’s maintenance. 


Where he 
proves that 
the marriage 
was dis¬ 
solved. 


Where the 
Judge di¬ 
rects the wife 
to obtain 
maintenance 
from a debt 
or deposit. 


Where the 
husband has 
left movable 
and immov¬ 
able proper¬ 
ty. 


See Art. 217. 


1 See Art. 310. 



Where it is 
lawful for a 
wife to take 
maintenance 
without a 
Judge’s 
order. 


Maintenance 
payable be¬ 
fore debts. 


Where 
maintenance 
is treated as 
a debt. 
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Notes. 

Fatawa-i-Alamgiri, Yol. 2, p. 565. 

Baillie, Bk. 6, Chap. 1, p. 443 ; Zaidu-nil-Ambani, Yol. 1, 
p. 270. 

Art. 196. In all cases where a Judge authorizes a 
wife to dispose of the property left by her absent hus¬ 
band, it is lawful for her to take from the property so 
left by him what is necessary for her maintenance with¬ 
out a judicial decree. 


Motes. 

Fatawa-i-Alamgiri, Vol. 2, p. 565, 

Baillie, Bk. 6, Chap. 1, p. 443; Zaidu-nil-Ambani, Yol. 1, 
p. 270. 


SECTION VI.-DEBTS FOR MAINTENANCE. 

(Arts. 197—205.) 

Art. 197. The necessary debts contracted for the 
maintenance of a man, his wife, and his children, are 
payable before any other debt. 

Notes. 

Bahrr-ul-Rayek, Vol. 8, p. 95. 

Zaidu-nil-Ambani, Vol. 1, p. 271 ; Clavel, Vol. 1, p. 154. 

Ar t. 198. Maintenance does not constitute a debt 
until it is fixed by a judicial decree, or mutually agreed 
upon by the husband and wife. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 714. 

Zaidu-nil-Ambani, Yol. 1 , p. 273 ; Clavel, Vol. 1 , p. 153. 

According to Mahomedan law until there has been an 
ascertainment of the rate at which maintenance is payable, no 
right to maintenance accrues to a wife on which she can found 


DEBTS FOR MAINTENANCE. 


Ill 


a suit— Mahomed, Museeliooddin v. Clara Jane Museehooddin, 2 
N.-W. P., H. C. R., 173 (1870). 

When a woman sues her husband for maintenance for a time 
antecedent to any order of the Judge or mutual agreement of the 
parties, the Judge is not to decree maintenance for the past. 

—Abdool Futteh v. Zabunneessa Kliatnn I. L. R., 6 Cal., 631, per 
Garth, C. J. (1881). 

Art. 199. The debt for maintenance, judicially Where 
made payable to the wife, or settled by mutual agree- is not subject 
ment between husband and wife, is not subject to the limitation, 
law of limitation, and where the wife has not claimed 
the debt in full or in part at the dates fixed so long as 
she and her husband are living, she is entitled to the 
debt however much overdue. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 714. 

Baillie, Bk. 6, Chap. 1, p. 443 ; Hamilton’s Hedayah, Yol. 1, 

Bk. 4, Chap. 15, s. 1, p. 142 ; Zaidu-nil-Ambani, Yol. I, p. 274. 

Art. 200. Where a wife has expended or borrow- where wife 
ed some amount on account of maintenance before the 03,11,101 

recover 

same has been fixed by judicial decree, or by mutual maintenance 
. . ' when a 

agreement, she is not entitled to recover the amount month has 
from her husband, whether present or absent, if she elapset1 ' 
allows a full month to pass without claiming it. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 714. 

Zaidu-nil-Ambani, Vol. 1, p. 273 ; Clavel, Vol. 1, p. 154. 

See the Indian Limitation Act (XY of 1877). 


Art. 201. The death of either husband or wife Where claim 
extinguishes the latter’s claim to arrears of maintenance mahitenauce 
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is extin¬ 
guished. 


Maintenance 
judicially 
decreed 
remains a 
debt against 
the husband. 


Where 
father or 
husband 
advances 
mainte¬ 
nance. 


awarded by judicial decree, or fixed by mutual agreement, 
and whatever she has borrowed without judicial autho¬ 
rity. 

The repudiation of the wife does not cause her to 
forfeit arrears of maintenance, unless it is proved that 
she, by her misconduct, has forced the husband to 
repudiate her. 

Notes. 

Hamilton’s Hedayab, Vol. 1, Bk. 2, Chap. 15, s. 1, p. 143 ; 
Zaidu-nil-Ambani, Vol. 1, p. 275 ; Clavel, Vol. 1, p. 155. 

Art. 202. A debt for maintenance contracted by 
the wife in her husband’s name in pursuance of a judicial 
decree, always constitutes a debt against the husband, 
and if he dies first, becomes chargeable against his estate. 

Where a loan is effected by virtue of a judicial 
decree, the lender may sue the wife or her husband for 
payment. Where there is no judicial decree, the lender 
must proceed against the wife, who, if she is entitled to 
do so, may proceed against the husband. 

Notes. 

Radd-ul-Muhtdr, Vol. 2, p. 715. 

Zaidu-nil-Ambani, Vol. 1, p. 257 ; Clavel, Vol. 1, p. 155. 

Art. 203. _Advances for maintenance made to the 

wife by the husband or by his father, cannot be recovered 
in the event of repudiation 1 or of the death of husband 
or 'wife even when such advances have not been entirely 
consumed. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 716. 

Baillie, Bk. 6, Chap. 1, p. 444 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 1, p. 203 ; Zaidu-nil-Ambani, Vol. 1, p. 276. 


• See Art. 217. 
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Art. 204.— A wife cannot release her husband 
from paying arrears of maintenance, before the amount 
has either been fixed by a judicial decree, or has been 
settled by mutual agreement. 

When the amount has been fixed, the wife can 
validly renounce in her husband’s favour any arrears of 
maintenance, and where the maintenance is payable 
daily, weekly, monthly, or yearly, she can release 
him from the payment provided for one of these periods, 
if the period has already commenced. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 708. 

Baillie, Bk. 6, Chap. 1 , p. 446 ; Zaidu-nil-Ambani, Vol. 1 , 
p. 277. 

Art. 205. Where a wife is in debt to her husband, 
she cannot set off the amount of her debt against main- 
tenance due to her, unless he consents to it. 

On the other hand, the husband, without his wife’s 
consent, can set off a debt for maintenance against a 
debt she owes him. 


Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 171. 
Zaidu-nil-Ambani, Vol. 1, p. 278. 

See Section 111 of the Code of Civil Procedure (Act XIV 
of 1882). 


Where wife 
may release 
her husband 
from paying 
main¬ 
tenance. 


Where main¬ 
tenance may 
be set off 
against an¬ 
other debt 
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CHAPTER III. 


MARITAL AUTHORITY. 


(Arte. 206—211.) 


Husband’s Art. 206. A husband has no power over his 

respectof *" wife’s property. A wife can dispose of all her pro- 

wife’s pro- perty without her husband’s consent or sanction, nor 
perty, and r J 

wife’s power does his marital authority empower him to restrain her 
of disposi- . . 

tion of same, from SO doing. 

She can receive the rents and income derived from 
her property, and can entrust the administration of her 
estate to a person other than the husband. 


When a wife is of age and under no legal disability, 
all her contracts are valid without sanction of or rati¬ 
fication by her husband, father, paternal grandfather, or 
testamentary guardian. 

Whatever fortune she may possess, the wife is not 
bound to contribute anything towards the household 
expenses. 


Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 84 ; Radd-ul-Muhtar, 
Vol. 2, p. 707. * 

Zaidu-nil-Ambani, Vol., 1, p. 279; Olavel, Vol. 1, p. 162. 


Art. 207.— After payment of the prompt 1 portion 
of the dower, the husband has the right: 

a ft, er hci»s 

paid the (l) To forbid his wife to leave the house without 

of°dower >art h* s permission, respecting her right to visit her father 
and mother, and relations within the prohibited degrees' 
at fixed periods. 


Husband’s 
rights over 
the wife 


1 See Art. 73. 


* See Arts. 21 22. 
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(2) To forbid her to visit and mix with strange 
women, and to prevent her attending festivals and social 
gatherings, even with her relations within the prohibited 
degrees. 

(3) To compel her to leave her father’s house 
when she is not too young, and live among respectable 
neighbours in any quarter of the town in which the 
marriage was contracted, even if the contrary was 
stipulated when he married her. 

(4) To prohibit her relations residing in the house, 
whether it is the husband’s own property or only lent or 
leased to him. 


Notes. 

Radd-ul-Muhtar, Yol. 2, pp. 390, 719, 72 L. 

Baillie, Bk. 6, Chap. 1, pp. 449, 450 ; Zaidu-nil-Ambani, 
Vol. 1, p. 280 ; Clavel, Yol. 1, p. 170. 

See Notes to Art. 213. 

Art. 208. After payment of the prompt portion 1 
of the dower, a husband can remove his wife from the 
place in which the marriage was contracted, to a distance 
of less than three days’ journey : but if the distance is a 
three days’ journey, he cannot compel her to follow him 
even if he has paid the whole dower. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 390, 391. 

Baillie, Bk. 1, Chap. 7, p. 125 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 3, p. 55. ; Zaidu-nil-Ambani, Vol. 1, p. 282. 

Art. 209. When the wife commits a fault, or her 
conduct calls for reprimand, for which the law has pre¬ 
scribed no judicial penalty, the husband can punish her 


Where a 
husband 
may compel 
his wife to 
follow him 
on a journey. 


Husband 
may punish 
wife in 
moderation, 
but must not 
use violence 
towards her. 


* See Art. 73. 
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in moderation. He must not use violence towards her 
even under extreme provocation. 

Notes. 

Bahrr-ul-Rayek, Yol. 3, p. 84. 

Baillie, Bk. 1, Cbap. 11, p. 191 ; Zaidu-nil-Ambani, Yol. 1, 
p. 283 ; Clavel, Yol. 1, p. 164. 

This conception of the mutual rights and obligations arising 
from marriage between the husband and wife, bears in all main 
features close similarity to the Roman law and other European 
systems, which are derived from that law ; and even regarding the 
power of correction the English law seems to resemble the 
Mahomedan, for even under the former “ the old authorities say 
the husband may beat his wife ; ” and if in modern times the 
rigour of the law has been mitigated, it is because in England, as 
in this country, the criminal law has stepped in to give to the 
wife personal security, which the matrimonial law does not. The 
Mahomedan law, on a question of what is legal cruelty between 
man and wife, would probably not differ materially from the 
English law —Abdul Kadir v. Salima , I. L. R., 8 Alb, 149. F. B., 
per Mabmood, J. (1886). 

See Section 79 of the Indian Penal Code (Act XLV of 

1860 ). 


Judge may 
refer dis¬ 
putes be¬ 
tween hus¬ 
band and 
wife to arbi 
tration. 


Art. 210. When the husband and wife disagree, 
the judge, before whom they bring their complaint, 
shall nominate two arbitrators of known respectability, 
one from the husband’s family and one from the wife’s, 
and refer to them the matters in dispute. 


The arbitrators after hearing both sides shall, 
endeavour by all possible means to bring about a recon¬ 
ciliation. If unsuccessful, the arbitrators may grant a 
repudiation when empowered to do so by both parties. 


Notes. 

Tafsvi-i-Ahmedi, pp. 280, 281. 

Zaidu-nil-Ambani, Vol. 1, p. 284 ; Clavel, Yol. 1, p. 230. 
See Sale’s Koran, Chap. IV., p. 65.- 
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Art. 211. If the wife complains of her husband’s Husband 
ill-treatment, and brings positive proof of his having punishment 
used violence towards her, even though under great f ? r uslll s 

° o violence to- 

provocation, he is liable to punishment in accordance w ? f rds his 
with the gravity of the offence. 

Notes. 

Radd-ul-Muhtfir, Vol. 2, p. 720. 

ZaMu-nil-Ambani, Vol. 1, p. 281 ; Clave!, Vol. 1, p. 230. 

See Indian Penal Code (ActXLV of 1860, Chap. XVI). 


CHAPTER IV. 

RIGHTS AND DUTIES OF THE WIFE. 

(Arts. 212—216.) 

Art. 212. A wife must be obedient to her Wife’sduties 
husband in all that is permitted and legally ordained as husband, her 
a duty of marriage : she must remain in her husband’s p^ r I^mpt 
house and not quit it without his permission, after pay- P ort i° u of 
ment to her in full of the prompt portion 1 of the dower : 
she must not refuse her person to him unless legally or 
physically prevented : she must live a virtuous life and 
must carefully watch over his property and household : 
and without his permission she must give away no part 
of his belongings, except that which it is customary to 
give. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, pp. 173, 175. 

Zaidu-nil-Ambani, Vol. 1, p. 285. 

Art. 213. Where the dower is divided into two wife may 
parts, the wife, even after voluntary consummation of person^untii 
the marriage, can refuse her person to her husband and P rom Pt 
refuse to follow him to his house until he has paid in in fu| l. 
full the prompt portion 1 of the dower. 


' See Art. 73. 
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If the amount of prompt dower has not been fixed, 
the wife is justified in refusing her person until 
payment of the amount, which in accordance with the 
custom of the country, would be accorded to a woman 
of her rank and station. 

She can refuse her person where the payment of 
the full dower is arranged for by instalments, unless a 
stipulation to the contrary was made. 

Notes. 

Radd-ul-Muhtnr, Vol. 2, pp. 388, 389. 

Zaidu-nil-Ambani, Vol. 1, p. 286 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 2, Chap. 3, p. 54. 

According to linam Abu Hanifa, the founder of the Hanifa 
sect of Mussalmans, the wife even after consummation of 
marriage, can refuse her person to her husband until he has paid 
in full the prompt portion of the dower. In Egypt, Turkey and 
Arabia, this rule of law obtains among the Hanifites, and the 
British Courts in India administered it for nearly a century, as 
the following notes of their decisions would illustrate. 

Dower must be considered as immediately demandable, unless 
the contrary was specified. The husband on the payment of the 
wife’s dower due, can enforce her cohabitation with him, hut 
not before— Abdul Karim v. Fazilatun-nissa, 5 Sel. Rep., S. D. A. 
90 (1830) ; Fukhro-nissa v. Shah Ally Ruzzah , 6 Sel. Rep. S. T). 
A. 368 (1840). 

See also Sel. Rep. 103, S. A. Bom. (1832) ; Morris’ Sel. 
Dec., S. D. A., Bom., Part III, 41 (1853). 

An action for restitution of conjugal rights will not lie unless 
the husband has paid the prompt portion of the dower to the 
wife, even after the consummation of marriage with her.— Ahdool 
Shukkoar, v. Raheemoon-nissa , 6 N. W. P., H. C. It., 94, per 
Turner, J. (1874). 

A Mahomedan wife can refuse herself to her husband till her 
dower, being prompt, has been satisfied. The circumstance that 
the husband and wife already cohabited since their marriage does 
not preclude the wife from refusing further cohabitation until' the 
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portion of her dower payable to her has been paid —Eidan v. 
Mazhar Husain , I. L. R. 1 All., 4*3 (1877). 

The views.propounded by Abn Hanifa should be followed, 
and that a woman entitled to dower, that is prompt, may, even 
after consummation or valid retirement, deny her husband access 
to her person in order to enforce the man’s pecuniary obligation 
to her —Wilayat Husain v. Allah Rakhi , I. L. R., 2 All., 831, per 
Straight, J. (1880). 

When a Mahomedan wife’s prompt portion of the dower 
was not paid, it was held that a suit for restitution of conjugal 
rights was not maintainable .—Nasrat Husain v. Hamidan . 
1. L. R., 4 All., 205 (1882). 

See also Jumeela v. Mulleeka , W. R. Sup. Vol., 252 (1864) ; 
Fatima Bibi v. Sadruddin , 2 Bom. H. C. R., 291 (1865) ; Buzloor 
Raheem v. Shumsoonnissa 11 M. I. A., 551 (1867) ; Tadiya v. 
Hasanebiyari , 6 Mad. H. 0. R., 9 (1870) ; Khajooroonnissa v. 
Rayeesoonnissa , L. R., 2 1. A., 235 (1870). ' 

Bnt in a suit for restitution of conjugal rights by a Maho¬ 
medan husband, the question of the wife’s right to refuse 
cohabitation with her husband, after consummation of marriage, 
on the ground of non-payment of dower was argued in 1885 
before the Full Bench of the Allahabad High Court, including 
Mahmood, J. Mahmood, J., disagreed with the views propounded 
by Imam Abu Hanifa, and agreeing with the views of the two 
disciples, Imam Abu Yusuf and Imam Mahomed, overruled the 
current of decisions on the subject, and the Full Bench adopted 
his opinion. 

Mahmood, J., observed as follows :— 

44 The right of dower confers another right upon the Mahome¬ 
dan wife, and the nature of this second right is described in the 
Hedayah in a passage on which the learned pleader for the 
respondent has relied for his contention. The passage is to be 
found in Grady’s edition of Hamilton’s Hedayah, at page 54 ; 
but as the translation is not sufficiently close, and is moreover 
interpolated with paraphrases, I translate the original text here 
literally, since much depends upon the exact meaniug of the 
passage;—‘ It is the wife’s right that she may deny herself to 
her husband until she receives the dower, and she may prevent 
him from taking her away (that is, travelling with her), so that 
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her right in the return may be fixed in the same manner as that 
of the husband in the object of the return and become like sale. 
And it is not for the husband that he may prevent her from travel¬ 
ling or going out of his house and visiting her friends until he 
has paid the whole exigible dower, because the right of restraint 
is for securing fufilment (of his right) to the rightful person? 
and he has not the right to securing fulfilment before rendering 
fulfilment (himself) ; and if the whole dower is deferred, it is 
not for her to deny herself because of her having dropped her 
right by deferring it, as in sale. And in this matter Abu Yusuf 
holds the contrary opinion. And if the husband has retired with 
her the same would be the answer according to Abu Hanifa : 
but the two disciples have said she has not the right to deny 
herself, and the difference of opinion subsists where there is 
retirement with her consent ; but if she was forced or an infant 
or insane, her right of denying herself does not drop according 
to the unanimous opinion of our Doctors.’ 

Another passage to be found in the Durrul-Mukhtar has 
also been cited by the learned pleader for the respondent, and 
I translate it here before considering the exact effect of these 
authorities upon the present case : — It is the wife’s right to 
prevent the husband from connubial intercourse, and that which 
is implied therein, and from journeying with her, even though after 
connubial intercourse and retirement to which she has consented, 
because all connubial intercourse has been contracted with her, and 
the rendering of some doe.4 not imperatively require the rendering 
of the rest. This right is for the purpose of obtaining what has 
been stated as prompt dower, whether wholly or partly, 

.I wish to quote a passage from the celebrated 

Fatawa Qazi Khan , a text book as high in authority as the 
Durrul-Mukhtar :— 4 A wife, having surrendered herself to her 
husband before the fulfilment («.*., payment) of dower, subse¬ 
quently denies herself (to him) for securing fulfilment of the 
dower. She has this right in the opinion of Abu Hanifa; but Abu 
Yusuf and Imam Mahomed maintain that she has not the right of 
prohibiting him from connubial intercourse, and doubts have arisen 
in regard to their opinions as to the power of preventing her 
from journeying. According to Abnl Qasim Assaffar, it is 
her right that she may prevent him from taking her on a 
journey.’ 
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Imam A bn Hanifa and his two disciples are known in the 
Hanifa school of Mahomedan Law as 6 the three Masters,’ and 
I take it as a general rule of interpreting that law, that whenever 
there is a difference of opinion, the opinion of the two will prevail 
against the opinion of the third. Now, bearing this in mind, it 
is clear that the two disciples of Imam Abu Hanifa, regarding the 
surrender of the wife to her husband as bearing analogy to 
delivery of goods in sale, held that the lien of the wife for her 
dower, as a plea for resisting cohabitation, ceased to exist after 
consummation. According to the ordinary rule of interpreting 
Mahomedan Law, 1 adopt the opinion of the two disciples as 
representing the majority of ‘the three Masters,’ and hold that, 
after consummation of marriage, non-payment of dower, even 
though exigible, cannot be pleaded in defence of an action for 
restitution of conjugal rights ; the rule so laid down having, of 
course, no effect upon the right of the wife to claim her dower in 
a separate action .”—Abdul Kadir v. Salima, I. L. R., 8 All., 
149. F. B., (188G). 

The Mahomedan matrimonial contract involves separate and 
independant contract by the husband and wife. The wife is by 
contract bound to submit herself to her husband and he is to pay 
the prompt or other dower according to the contract, or if no 
sum agreed on, according to the provision of the law. Each 
has a separate remedy against the other for non-performance 
of the contract —Kunhi v. Moidin , I. L. R., 11 Mad., 327 
(1888). 

Where a Mahomedan husband brought a suit for restitution 
of conjugal rights against his wife, and the latter urged that the 
husband was not entitled to succeed on the ground that he had 
not paid the exigible portion of the dower due to her, held, that 
there being a difference of opinion between Abu Hanifa and 
Mahomed, upon the question w hether a woman can refuse herself 
to her husband after consummation upon the ground of non¬ 
payment of prompt dower, the former answering the question in 
the affirmative and the latter in the negative, the practice of later 
Jurisconsults has been to follow 7 the two disciples, though they 
agree with Abu Hanifa upon the question of the wife’s right to 
refuse to accompany the husband on a journey —llamidunnessa 
Bibi v. Zoliiruddin Sheikh , I. L. R., 17 Cal., G70 (1890). 


Where wife 
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In a suit for restitution of conjugal rights, the question of the 
jurisdiction of the Court was discussed —Aklemannessa v. Mahomed 
Hatem, I. L. R., 31 Cal., 849 (1904). 

To a husband’s suit for restitution of conjugal rights, the wife 
pleaded non-payment of dower. To this the husband pleaded 
consummation of the marriage, held, that after consummation of 
marriage, non-payment of dower cannot be pleaded in defence of 
an action for restitution of conjugal rights —Bai Hansa v. Abdulla , 
I. L. R., 30 Bom., 122, per Jenkins, 0. J. (1905). 

As to decree for the recovery of wives, see Section 259, and 
for restitution of conjugal rights, see Section 260 of of the Civil 
Procedure Code (Act X1Y of 1882). See also Section 11 of the 
Code of Civil Procedure (Act XIY of 1882). 

The period of limitation in a suit for the recovery of a wife 
or for the restitution of conjugal rights by a Mahomedan, is 
prescribed by Articles 34 and 35 of the Schedule 11 of the Indian 
Limitation Act (XV r of 1877), and a suit must be brought 
within two years from the time when the possession of the wife 
was demanded and refused or when restitution was demanded 
and refused by the husband or wife, being of full age and sound 
mind. 

Art. 214. When the wife has not received her 
prompt dower 1 in full, after having laid claim to it, she 
is free to leave her husband's house without his per¬ 
mission and without thereby rendering herself rebellious 
or losing her right to maintenance. 

o o 


Notes. 

Radd-ul -Muhtar, Vol. 2, pp. 389, 708. 

Zaidu-nil-Ambani, Vol. 1, p. 287 ; Hamilton’s Hedayah, Vol. 
1, Bk. 2, Chap. 3, p. 54 ; 

Art. 215. When her father and mother are unable 
to come and see her at her own house, a wife is entitled 
to visit them once a week, and to visit other male 
relations, who are within the prohibited degree 2 once 


1 See Art. 73. 


* See Arts. 21. 22. 
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h year. She cannot pass the night at any of their 
houses except by the express permission of her husband. 

Notes. 

Hadd-ul-Muhtar, Vol. 2, p. 721. 
Zaidu-nil-Ambani, Vol. 1, p. 28S. 

Art. 216. A wife, whose father is suffering from 
a protracted illness and has no one to tend him, 
without her husband’s consent can visit and remain with 
him in order to afford him the necessary attention, 
even if he be a non-Muslim. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 721. 

Baillie, Bk. 1, Chap. 2, p. 191 ; Zaidn-nil-Ambani, Vol. 1, 

p. 288. 


Wife may 
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BOOK III. 


DISSOLUTION OF MARRIAGE. 

(Arts. 217—331.) 


CHAPTER 1. 

DIVORCE (TALAK.) 

(Arts. 217—272.) 


SECTION I.—POWER TO PRONOUNCE REPUDIATION t WIVES 
WHO CAN BE REPUDIATED : NUMBER OF REPUDIATIONS. 


(Arts. 217—225.) 


Where 
hosbawl 
may dissolve 
marriage by 
repudiation. 


Art. 217. The husband alone has the light of 
dissolving marriage by repudiation. 

Every adult husband of sound mind can pronounce 
a valid repudiation, even when he is legally incompetent, 
as a spend-thrift or is suffering from any disease which 
is not mental. 


A repudiation is valid even if pronounced under 
compulsion or in jest. 


Notes. 

Aieni, p. 110; Durrul-Mukhtar, Vol. 2, p. 133; 
Fatawa-i-Alamgiri, Vol. 2, p. 55 ; Bahrr-ul-Rayek, 
Vol. 3, p. 263 ; Radd-ul-Muhtar, Vol. 2, p. 461. 

Baillie, Bk. 3, CLap. 1, p. 203; Hamilton’s Hedayab, Vol. 
1, Bk. 4, Chap. 1, p. 75; Zaidu-nil-Ambani, Vol. 1, p. 288. '• 
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A repudiation is the mere arbitrary act of a Mahomedan 
husband, who may repudiate his wife at his own pleasure, with or 
without cause ; but if be adopts that course, he is liable to pay her 
dowry— Buzul-ul-Raheem v. Luteefntoon-nissa , 8 M. I. A., 379 
(1861). 

According to Mahomedan law, a repudiation of one acting 
upon compulsion from threats is effective— Ibrahim Mulla v. 
Enat/etur Rahman , 4 B. L. R. 13 (1869). 

Although the ordinary Mahomedan law of repudiation does 
not exist in respect of marriages by the Midah form, and they are 
dissolved ipso facto by the expiry of the term for which they may 
have been contracted, still there is another way of terminating 
the marriage by the giving away of the unexpired portion of the 
term for which the marriage was contracted— Mahomed Abed All 
Kumar Kadar v. Lndden Saheba , I. L. R., 14 Cal. 276 (1887). 


Art. 218. A repudiation is valid, even if pro- Where 
nounced by a husband, while he is intoxicated of his pronoimced 
own free will from drinking a forbidden liquor. 

When the husband becomes intoxicated under com 


during 
intoxication 
is valid. 


pulsion or from necessity, the repudiation he pronounces 
while in that state has no effect. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 459 ; Fatawa-i-Alam- 
giri, Vol. 2, p. 55. 

Baillie, Bk. 3, Chap. 1, p. 209; Hamilton’s Hedayali, Vol. 
1, Bk. 4, Chap. 1, p. 76; Zaidu-nil-Amb'mi, Vol. 1, p. 296; 
Clavel, Vol. 1, p. 178. 


Art. 219. A dumb man can validly repudiate by Repudiation 
signs which are intelligible. man. 

Notes. 

Fatawa-i-Alamgiri, Yol. 2, p. 55. 

Baillie, Bk. 3, Chap. 1, p. 210; Hamilton’s Hedayah, Vol. 1, 

Bk. 4, Chap. 1, p. 76 ; Zaidu-nil-Ambani, Vol. 1, p. 300. 
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INSTITUTES OF MUSSALMAN LAW. 


AVli ere 
husband 
is incapable 
of pronounc¬ 
ing a valid 
repudiation. 


Minor’s 
father or 
minor him¬ 
self cannot 
repudiate 
the minor 
wife. 


Repudiation 
may be 
expressed 
verbally or 
in writing. 


Art. 220. When the husband is asleep and is 
afflicted with madness or imbecility, or has lost the use 
of his reason through old age, illness, or a sudden 
accident, he is incapable of pronouncing a valid repu¬ 
diation. A repudiation pronounced by a husband while 
in any of these conditions has no effect. Where the 
husband makes a repudiation subject to a condition 
which is realised after he has lost his intellectual facul¬ 
ties, the repudiation shall produce all its effects. 

Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 268 ; Durrul-Mukhtar, 
Vol. 2, p. 19 ; Fatawa-i-Alamgiri, Vol. 2, p. 55. 

Baillie, Bk: 3, Chap. 1, p. 209 ; Hamilton’s Hedayab, Vol. 
1, Bk. 4, Chap. 1, p. 75 ; Zaidu-nil-Ambani, Vol. 1, p. 298. 

Art. 221. The father cannot validly repudiate the 
wife of his minor son, nor can the minor pronounce a 
valid repudiation. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 55 ; Durrul-Mukhtar, 
Vol. 2, p. 19 ; Radd-ul-Muhtar, Vol. 2, p. 452. 

Zaidu-nil-Ambani, Vol. 1, p. 299. 

Art. 222. A repudiation can be expressed verbally 
or in writing. 

A husband can delegate the power of repudiation 
to a third party, or send a letter of repudiation to his 
wife, or authorize her to pronounce her own repudia¬ 
tion, or direct her as his agent to repudiate his other 
wives. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 452, 464, 514, 515, 
516 ; Fatawa-i-Alamgiri, Vol. 2, p. 90. 

Baillie, Bk. 3, Chap. 2, p. 212 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 4, Chap. 3, pp. 02, 257; Zaidu-nil-Ambani, Vol. 1, p. 300. 


POWER TO PRONOUNCE REPUDIATION, 


127 


Where a Mahomedan husband signed an instrument of 
repudiation in the presence of his wife’s father, but not in the 
presence of the wife herself, held, that the act of triple repudiation 
contained in the instrument effected a valid repudiation according 
to Mahometan law— Waj Bibee v. Azmut Ali , 8 W. R., 23, per 
Phear, J. (1867). 

A writing is not necessary to the legal validity of a repudia¬ 
tion under Mahomedan law, but where a repudiation takes place 
between persons of rank and property, and where valuable rights 
depend upon the marriage and are affected by the repudiation, 
the parties, for their own security, should have some document 
which might afford satisfactory evidence of what they had done— 
Gonhur Ali Khan v. Ahmed Khan , 20 W. R., 214, P. 0. (1873). 

According to Mahomedan law, the husband may give his 
wife an option to repudiate herself, and if she avails of it, the 
repudiation is binding on him, and a discretion to repudiate, when 
attached to a condition, need not be limited to any particular 
period, but may be absolute as regards time— Ashruf Ali v. 
Ashad Ali , 16 W. R., 260 (1871). 

Where a Mahomedan husband entered into an agreement, 
authorizing his wife to repudiate herself and take another husband, 
if he married another wife without her consent, held, such an 
agreement was valid according to Mahomedan law— Badarannissa 
Bibi v. Manattala , 7 B. L. R., 442 (1871). 

Mahomedan law provides for the delegation of the power 
of repudiation by the husband to the wife on certain occasions. 
An agreement entered into before marriage between the parties able 
to contract, under which the wife consented to marry on condition 
that, under certain specified contingencies, all of a reasonable nature, 
her future husband should permit her to repudiate herself under 
the form prescribed by Mahomedan law is valid— Hamidoollah v. 
JFaizunnissa , I. L. R., 8 Cal., 327 (1882). 

Where a condition in the Kabinnamah authorized the wife to 
repudiate herself on the failure of the husband to deliver certain 
ornaments on demand, and on his failure to do so, the wife pro¬ 
nounced repudiation upon herself, held, that according to Mahom- 
edan law, she was competent to rely upon the condition, which 
was imposed by her and accepted by the husband and to pronounce 
a repudiation— Kuvuddin v. Ghenavi , 3 Cal. L. J., 49 (1905). 
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INSTITUTES OF MUSSALMAN LAW. 


Cases where 
a wife may 
be repu¬ 
diated. 


Art. 223. Repudiation can be validly directed 
against any woman who is married, or who is observing 
Iddat, consequent upon a revocable repudiation or an 
irrevocable repudiation not final, or who is observing 
Iddat consequent upon a sepai’ation amounting to 
repudiation, such as the separation pronounced in con¬ 
sequence of a vow of continence, the separation pro¬ 
nounced in consequence of the husband’s impotency, 
or a separation brought about by the refusal of one of 
the parties to embrace the religion of Islam. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 452, 513 ; Bahrr-ul- 
Rayek, Vol. 3, p. 255. 

Baillie, Bk.3, Chap. 1, p. 205 ; Zaidu-nil-Ambani,Vol. 1, p. 302. 

Number of Art. 224. Every woman can be repudiated three 

repudiations. ^ mes When the marriage has been consummated, 

these repudiations can be pronounced on three separate 
occasions or by one single formula : when the marriage 
has not been consummated, these repudiations can only 
be pronounced by one single formula. 

When the marriage is valid, the wife repudiated 
three times cannot be taken back by her first husband, 
until she has been validly married to another man and 
has been repudiated by him, or until she has become a 
widow after actual consummation of the marriage with 
the second husband, and has completed the period of 
Iddat consequent either upon repudiation or widowhood. 1 

Notes. 

Durr-ul-Mukhtar, Vol. 2, p. 19 ; Bahrr-ul-Rayek, 
Vol. 2, pp. 314, 315 ; Vol. 4, p. 61. 

Baillie, Bk. 3, Chap. I, p. 206 ; Hamilton’s Hedayab, Yol. 1, 
Bk. 4, Chap. 1, p. 76 ; Zaidu-nil-Ambani, Vol. 1, p. 308 ; Clavel, 
Vol. 1, p. 182. 


* See Arts. 28, 237, 248. 
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According to existing usage, a repudiation by Talak is not 
complete and irrevocable by a single declaration o£ the husband. 

But there is one condition, in whichever way it takes place, namely, 
that the wife is to remain in seclusion for a period of some months 
after the repudiation, in order that it may be seen whether she is 
[•regnant by her husband, and she is entitled to a sum of money 
from her husband, for her maintenance during the period of 
lddat — Buzul-ul-Raheem v. Luteefutoon-nissa , 8 M. I. A. 379, 

( 1861 ). 

No special expressions are necessary under Mahomedan law 
to constitute a valid repudiation. It is sufficient if they clearly 
indicate an intention to put an end to the relation of husband and 
wife, nor is it necessary that the expression should be repeated 
thrice except when the repudiation is final and irrevocable— 

Ibrahim v. Syed Bill , I. L. R. 12 Mad., 63, (188S). 

Where a Mahomedan pronounced only once the repudiation 
of his wife in the presence of the Kazi but in her absence, and 
executed an instrument of repudiation, held, that according to 
Mahomedan law, having regard to the words, writing, intention 
and conduct of the husband, it was a valid repudiation —Sarabai 
v. Rabiabai , I. L. R., 30 Bom. 537, per Bachelor, J. (1905). 

See Sherif Saib v. Usanabibi , 6 Mad. R. C. R., 452 (1871). 

Art 225. In order to render a repudiation valid Use of »p«- 
the use of special words is necessary. The formulas for n?ces»ry. a 
a repudiation are either’express or implied, hapiied °for- 

An express formula is that which contains the mmas * 
letters of the word Talak or words which generally 
convey the meaning of the word Talak or repudiation, 
or that which signifies the dissolution of marriage in any 
other lansfuaofe. 

All express formula includes repudiation in writing, 
the signs of a dumb man, and the signs made with the 
fingers accompanied by the pronouncement of the word 
Talak: 

Provided they are directed against the wife to be 
repudiated, all these expressions effect repudiation by 

AR, iml 9 
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their mere pronouncement, and the question of the 
husband's intention does not arise. 

An implied formula is that which is expressed 
otherwise than in words to signify repudiation. A 
repudiation pronounced by the latter depends for its 
validity upon the husbands intention or upon the 
circumstances under which it was pronounced. 

Notes. 

Bahrr-ul-Rayek, Yol. 3, pp. 252, 272 ; Hedaya, 

Vol. 2, p. 339 ; Radd-ul-Muhtar, Vol. 2, p. 465 ; 
Durrul-MukhtSr, Yol. 2, pp. 21, 23. 

Baillie, Bk. 3, Chap. 2, p. 212 ; i>aidu-nil-Ambani, Vol. 1, 
p. 30. 

Where a Mahomedan pronounced the word Talak three times 
without addressing it to any person in an assembly where he 
and certain others including his wife’s relations were present, 
held, that the pronouncing the word Talak under the circum¬ 
stances did not constitute a valid repudiation according to 
Mahomedan law.— Furzund Ilossein v. Janu Bibee , I. L. R., 4 
Cal., 588 (1878). 

Where a Mahomedan used certain expressions to his wife, 
when she was leaving his house, and intended not to receive her 
back as his wife, held, that it constituted a repudiation according 
to Mahomedan law— Hamid Alt v. hntiazan , I. L. R., 2 All., 71 
(1878). 

According to Mahomedan law it is of vital importance to 
know what are the exact words used by a Mahomedan husband 
when he is alleged to repudiate his wife— Sakina Klicmum v. 
Laddan Saheba , 2 Cal. L. J. 218 (1902). 

As to a Mahomedan wife’s costs of litigation against her hus¬ 
band— A. (the wife) v. B. (the husband), 1. L, R., 21 Bom., 77 
(1896) See also Mayhew v. Mayhew I. L. R., 19 Bom., 293 (1894). 

See Noorunisa Begum v. Syed Mohsiu Alee , 7 Sel, Rep. S. D. 
A., 46 (1841) ; Jaun Beebeev Beparee , 3 W. R. 93 (1865) ; In re 
Kasam Pirbhai , 8 Bom. H. C. R., Cr. 95 (1871) ; In re Abdul 
Ali Ishmailji , I. L. R., 7 Bom., 180 (1883). 


DIFFERENT KINDS OF REPUDIATION. 131 

SECTION II -DIFFERENT KINDS OF REPUDIATION ( Rdji <& Bain). 

(Arts. 226—250.) 

Art. 226. There are two kinds of repudiation, 
revocable ( Raji ) and irrevocable (Bain). 

Irrevocable repudiation, is sub-divided into imper¬ 
fect repudiation and perfect or final repudiation. 

It is imperfect, when it has been only pronounced 
once or twice. 

It is perfect or final, when it has been pronounced 
three times. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 456, 487, 489; 
Tahtavi, Vol. 2, p. 101. 

Baillie, Bk. 3, Chap. 1, p. 205 ; Zaidu-nil-Ambani, Vol. 1, 
p. 310. 


1 

REVOCABLE REPUDIATION (raji), AND ITS LEGAL EFFECTS. 

(Arts. 227—236.) 

Art. 227. Repudiation is revocable, -when the 
husband addressing his wife, with whom he has con- 
summated marriage uses an express formula, unaccom¬ 
panied by an offer of compensation or by the number 
three expressed either formally or with a show of the 
fingers. Thus, if the husband, addressing the wife uses 
the expression “Thou art repudiated; I have repu¬ 
diated thee,” the wife only incurs one revocable 
repudiation, even though the husband intended to 
convey one, two or three irrevocable repudiations. 

Notes. 

Bahrr-ul-Rayek, Vol. 3, pp. 275, 310 ; Radd-ul- 
Muhtar, Vol. 2, pp. 465, 466, 467. 

Baillie, Bk. 3, Chap. 2, p. 212 ; Zaidu-nil-Ambani, Vol. 1, 
p. 311 ; Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 2,<p. 76. 


Different 
kinds of 
repudiation. 


When a 
repudiation 
is revocable. 
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Expressions 
involving a 
revocable 
repudiation. 


Expressions 
involving a 
repudiation 
by implica¬ 
tion. 


Marriage 
not dissolved 
until Iddat 
is comple¬ 
ted. 


Art. 228. The expressions “ Repudiation is bind¬ 
ing on me,” “Repudiation is incumbent on me” involve 
one revocable repudiation, even when the husband should 
intend two. If the husband declares that, when using- 
one of these two expressions, he intended a final repu¬ 
diation, his declaration shall be accepted. 

Notes. 

Durrul-Mukhtar, Vol. 2, p. 19. 

Hamilton’s Hedayah, Vol. 1 , Bk. 4, Chap. 2, pp. 76, 77 ; 
Zaidu-nil-Auibani, Vol. 1, p. 317. 

Art. 229. The following expressions “ Count thy 
lunar periods,” “ Remain continent,” “ Thou art 
single” will involve one revocable repudiation by impli¬ 
cation. When the husband, without being provoked, 
uses one of these expressions, the repudiation depends 
upon his intention. If, while pronouncing it, he intend¬ 
ed repudiation, the wife incurs one revocable repudiation, 
even if the husband desired two or three repudiations. 

When, in a moment of anger, or in response to a 
request for repudiation made by the wife, the husband 
pronounces one of the above expressions, one revocable 
repudiation by implication is incurred, without the 
question of the husband’s intention to repudiate arising. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 69; Radd-ul-Muhtar, 
Vol. 2, pp. 502, 503, 504, 505. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 2, p. 84 ; Zaidu- 
nil-Ambaui, Vol. 1 , p. 318 ; Clavel, Vol. 1 , p. 185. 


Art. 230. A revocable repudiation, whether pro¬ 
nounced once or twice, does not dissolve the marriage tie, 
and does not take away from the husband his marital 
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authority over the wife, before completion of the period of 
Iddat, incumbent upon her as a result of the repudiation. 

The marriage still subsists during the Iddat, except 
that the wife withdraws to her own apartment or hangs 
a curtain between herself and her husband, who is always 
bound to provide for her maintenance during the period 
of retirement. 

The husband is allowed access to the wife without 
her permission, and can treat her as his wife, but this 
treatment would constitute a return. 

Should either husband or wife die 1 during the period 
of Iddat, the survivor inherits from the deceased, 
whether the wife was repudiated while her husband was 
in good health or during his last illness, and whether 
she asked to be repudiated, or was repudiated against 
her wish. 

Notes. 

Fath-ul-Kadir, Vol. 2, p. 242 ; Radd-ul-Muhtar, 
Vol. 2, pp. 576, 582, 650, 672, 673, 674, 726 ; Fatawa-i- 
Alamgiri, Vol. 2, pp. 122, 126 ; Fatawa-i-Sirajiah, p. 259. 

Hamilton’s Hedayali, Vol. 1, Bk. 4, Cbap. 6, p. 107; Zaidu- 
nil-Ambani. Vol. 1, p. 320. 

Art. 231. Any husband, who has once, or even 
twice, revocably repudiated his wife with whom he has 
consummated marriage, has the right to take her back 
during the Iddat, even after his l’enunciation of this 
right, without the necessity of another marriage or of a 
new settlement of dower. 

The right to take her back can be exercised even 
without the wife’s consent and without the husband 
being obliged to give her notice. The husband only 
loses this right at the expiry of the period of her Iddat. 


Where hus¬ 
band can 
take his wife 
back during 
Iddat . 


' See Art. 246. 
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institutes of mussalman law. 


HowJ the 
right of re¬ 
turn is to be 
exercised. 


What consti¬ 
tutes a valid 
return. 


Husband 
must inform 
wife that he 
has exercised 
right of re¬ 
turn. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 574, 575, 576; Bahrr- 
ul-Rayek, Vol. 4, p. 54. 

Baillie, Bk. 3, Chap. 6, pp. 285, 286 ; Hamilton’s Hedayah, 
Vol. 1, Bk. 4, Chap. 6, p. 133; Zaidu-nil-Ambani, Vol. 1, p. 322. 

I£ a husband repudiates his wife three times during that period 
which extends over three months, the repudiation is irrevocable ; 
but if one sentence of repudiation be pronounced, the husband 
might take the wife back at any time before the expiration of her 
Iddat or term of probation ; but after that term has passed without 
the husband exercising the power of return on his repudiated wife, 
the marriage no longer remains —Syed Mozvffur Ali v. 
Kumurunmssa Bibee, W. R. Sup. Vol..32 ,per Kemp, J., (1864). 

Art. 232. The husband can validly exercise the 
right of return verbally by saying to his wife, if she is 
present, “ I have taken thee back ” or, if she is absent, 
“ I have taken back my wife.” 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 574, 575. 

Baillie, Bk. 3, Chap. 6, p. 286 ; Zaidu-nil-Ambani, Vol. 1, 
p. 323. 

Art. 233. To be valid, the return must be imme¬ 
diate and unconditional. Any return fixed for a future 
date or subject to a condition, has no effect. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 54. 

Baillie, Bk. 3, Chap. 6, p. 287 ; Zaidu-nil-Ambani, Vol. 1, 
p. 324. 

Art. 234. Although a return to the wife is valid 
when made verbally without witnesses and without the 
wife’s knowledge, the husband must inform his wife of it, 
and, as also in the case of return by cohabitation, he must 
declare before trustworthy witnesses that he has taken 
back his wife. 
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Notes. 

Radd-ul-Muhtar, Vol. 2, p. 576; Tahtavi, Vol. 2, 
p. 171. 

Hamilton’s Hedayah, Yol. 1, Bk. 4, Chap. 6, p. 104 ; Zaidii-nil- 
Ambani, Vol. 1, p. 325. 

Art. 235. The husbands right of return together 
with his marital authority 1 over his repudiated wife, 
ceases at the close of the tenth day from the commence¬ 
ment of her menstrual purgation on the termination of 
her courses. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 57. 

Baillie, Bk. 3, Chap. 6, p. 288 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 6, p. 105 ; Zaidu-nil-Ambani, Vol. 1, p. 325. 

The husband might take the wife back at any time before the 
expiration of her period of lddat ; but after that period has passed 
without the husband exercising the power of return on his re¬ 
pudiated wife, the marriage ceases— Syed Muzuffur All v. Kumu - 
ruimisa , W. R., Sup. Vol. 32, per Kemp, J. (1864). 

•.'See Ibrahim v. Sped Bibi, 1. L. R., 12 Mad., 63 (1888). 

Art. 236. When a dispute arises between the mar¬ 
ried parties, the wife claiming that she has had her 
courses three times and that the period of her lddat has 
expired, and the husband maintaining that the period 
lias not expired, and that he has the right to demand 
her return to him, the wife’s word shall be accepted and 
she shall recover her liberty if her claim is justified by 
the length of time elapsed since the day of her repudia¬ 
tion. 

When the lddat 2 is counted by the number of 
courses, the shortest period of lddat for a wife«is sixty 
days. 


When the 
right of re¬ 
turn ceases 


Where there 
is a dispute 
as to expira¬ 
tion of 
lddat . 


1 See Art. 206. 


* See Art. 310. 
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Where the 
taking back 
of wife does 
not annul 
previous 
repudia¬ 
tions. 


Where 
deferred 
part of 
dower is 
payable 
after a 
revocable 
repudiation. 


Notes. 

Durrul-Mukht&r, Vol. 2, p. 44. 

Baillie, Bk. 3, Chap. (5, p. 287 ; Zaidu-nil-Ambani, Vol. 1, 
p. 328. 


Art. 237. The taking back of a repudiated wife 
does not annul the previous repudiations, and if, taken 
back after two revocable repudiations, the wife is 
repudiated a third time, the marriage ties are entirely 
dissolved, the husband loses his authority and cannot 
marry the woman, unless after marrying a second 
husband, she has been separated from him or becomes a 
widow after consummation of the marriage, and is free 
from Iddat. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 52. 

Zaidu-nil-Ambani, Vol. 1, p. 329. 

Art. 238. A revocable repudiation, after comple¬ 
tion of the wife’s period of Iddat, renders payable 
the deferred part 1 of the dower which is still due from 
the husband. 

The repudiated wife is entitled to claim its payment, 
unless it was arranged to pay the dower by instalments, 
in which case, the wife can only claim it at the fixed 
dates. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 576. 

Zaidu-nil-Ambani, Vol. 1, p. 330. 

See Busal-ul-Raheem v. Luteefutoon-Nissa, 8 M. I. A., 379 
(1861); Notes to Art. 73. 


* See Art. 73. 
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II 

IRREVOCABLE REPUDIATION (Bai'/i), PERFECT OR IMPERFECT. 

(Arts. 239—250.) 

Art. 239 Repudiation is irrevocable when a 
husband, addressing his wife with whom he has con¬ 
summated marriage, makes use of an express formula 
accompanied by the number three expressed either 
formally or with a show of the fingers when pronouncing 
the word Talak. 

When the husband says to her, “ Thou art 
repudiated absolutely,” she incurs only one irrevocable 
repudiation, even though he denies any intention of 
repudiation. Should he declare that he intended thi*ee 
repudiations, his declaration must be accepted. 

Should he say to her, “Thou art repudiated thrice,” 
or should he make signs to her with three fingers, while 
saying “ Thou art repudiated as many times as these 
fingers,” the wife incurs a perfect or final repudiation. 

It is the same if he uses the expressions “ Thou art 
repudiated with the maximum of repudiations,” or 
“ Thou art repudiated many times, or a thousand 
times.” 

Notes. 

Bahrr-ul-Rayek, Vol. 3, pp. 275, 309, 310 ; 

Tahtavi, Vol. 2, p. 125 ; Radd-ul-Muhtar, Vol. 2, 
pp. 487, 489 ; Fatawa-i-Alamgiri, Vol. 2, p. 56. 

Zaidu-nil-Ambani, Vol. 1, p. 331. 

Art. 240 Every repudiation of a wife with whom 
marriage is not consummated is irrevocable. 

Thus, if the husband repudiates his wife with whom 
he has had no actual or presumed consummation of 


When 

repudiation 
is irrevo¬ 
cable. 


Every repu¬ 
diation 
made before 
consumma¬ 
tion of 
marriage, is 
irrevocable. 


Where a 

revocable 

repudiation 

becomes 

irrevocable 


Repudiation 
with com¬ 
pensation is 
irrevocable. 
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marriage, such repudiation is irrevocable and Iddat 1 
is not incumbent upon the wife. It is the same 
if he repudiates her after a valid retirement , 2 but 
in that case Iddat is incumbent on her. 

If he thrice repudiates her by using one express 
formula, she is finally repudiated, but should he pro¬ 
nounce the three repudiations against her one after the 
other, the first alone produces its effect, the two others 
having no effect on her. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 370, 492, 493. 

Zaidu-nil-Ambani, Vol. 1, p. 332. 

Art. 241. When a husband who has 
pronounced against his wife one or two revoc¬ 
able repudiations, allows the whole period of her 
Iddat to expire without taking her back, the 
repudiation assumes the character of an irrevocable 
repudiation, and the wife acquires full liberty, and 
the husband can no longer exercise the right of 
return. 

Notes 

Hidaya, Vol. 2, pp. 374, 375 ; Jami-ur-Romuz ; 
p. 235. 

Zaidu-nil-Ambani, Vol. 1, p. 334. 

See Mozvffur Ali v. Kumurunnissa , W. It., Sup. Vol. 32, j ?er 
Kemp, J. (1864). 

Art. 242. When a husband repudiates his wife, and 
offers to pay her compensation, and she immediately 
accepts it, the repudiation is irrevocable. 

Notes. 

Jami-ur-Romuz, p. 240. 

Baillie, Bk. 3, Chap. 8, p. 312. Zaidu-nil-Ambani, Vol. 1, 
p. 334. 


1 See Art. 310. 


* See Art. 8*2. 
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Art. 243 When a husband uses the expression 
All that which is lawful, or all that which God and 
Muslims regard as lawful is forbidden me,” all his wives, 
if he has more than one, are irrevocably repudiated, even 
in the case of the husband’s denial of any intention to 
repudiate them. Should he declare that he wished a final, 
or triple repudiation, his statement must be accepted. 

But when he addresses these expressions to a 
particular wife “ That which is unlawful is binding upon 
me,” or “ I have rendered thee unlawful ” or “ Thy union 
with me ceases to be lawful,” she only incurs a single 
irrevocable repudiation ; his other wives, if he has any, 
are not affected thereby. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 602 ; Fatawa-i-Kazi 
Khan, Vol. 2, p. 247 ; Tahtavi, Vol. 2, pp. 133, 183, 184 ; 
Bahrr-ul-Rayek, Vol. 4, p. 75. 

Znidu-nil-Ambani. Vol. 1, p. 334. 

See B>tksh Ali v. Ameerun Bibee, 2 W. R. 207 (1865) ; 
Furznnd Ilossein v. Jann Bibee , I. L. R. 4 Cal., 588 (1878). 

Art 244 With the exception of the three expres¬ 
sions mentioned in Article 229, all other expressions 
effect, as the case may be, an irrevocable repudiation, 
perfect or imperfect, in accordance with the intention 
expressed by the husband. 

Notes. 

Hedaya, Vol. 2, pp. 353, 354. 

Hamilton’s Heilavah, Vol. 1, Bk. 4, Chap. 2, p. 84; Zaidu- 
nil-Ambani, Vol, 1, p. 336. 

Art. 245. When a husband makes a vow of con¬ 
tinence, and fulfils it by refraining from having any 
intercourse with his wife, for the period of four months, 
an irrevocable repudiation is effected, and the husband 
is released from his oath if made for a fixed period. 


Expressions 
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tute an 
irrevocable 
repudiation. 


All expres¬ 
sions other 
than those 
mentioned 
in Art. 229, 
effect an 
irrevocable 
repudiation. 


Where a 
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Notes. 

Tahtavi, Vol. 2, pp. 178, 179, 180, 181. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 7, p. 109 ; Zaidu- 
nil-Ambani, Vol. 1, p. 337 ; Clavel, Vol. 1, p. 246. 

Art, 246. An imperfect irrevocable repudiation, 
pronounced either once or twice, dissolves the marriage 
immediately. It takes away from the husband his 
marital authority 1 over the wife, causes a cessation of the 
marriage rights and duties, and leaves no trace of the 

o o 

marriage beyond the Iddat 2 to be observed by the wife. 

The husband and wife must occupy separate apart¬ 
ments, and must cease to hold any communication with 
each other: and, if this is not practicable in the same 
house inhabited by them, the husband, if a profligate, 
should withdraw elsewhere. 

If either the husband or wife die 3 during the 
period of Iddat, the survivor cannot inherit from the 
deceased, except where the repudiation is made by the 
husband in his death-illness against his wife’s wish, or 
where the wife provoked her husband to repudiate her 
during her death-illness. 4 


Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 253 ; Tahtavi, Vol. 2, 
pp. 101, 230, 231 ; Fatawa-i-Kazi Khan, Vol. 2, p. 268. 

Baillie, Bk. 3, Chap. 1, p. 205; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 6, p. 107 ; Chap. 12, pp. 133, 134 ; Zaidu-nil- 
Ambani, Vol. 1, p. 339 ; Clavel, Vol. 1, p. 210. 

An order of Magistrate for payment of maintenance to wife 
is not enforceable, after the husband has repudiated her according 


See Art. *206. 


• See Art. .310. 


• See Art. 230. 


4 See Art. 260. 
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to Mahometan law—In re Kasctm Pirbhal , 8 Bom. H. 0. Rep. c. 
c. 95 (1871). 

Where a Mahomedan, while in health, repudiated his wife, 
and subsequently died during the period of her fddat , held, that 
the repudiated wife is not entitled according to Mahomedan law, 
to inherit from her husband —Sarabal V. Rabiabai , I. L. R,30 
Horn., 537, per Bachelor, J. (1905). 

See Sepoor Aurat v. Jural , 10 B. L. R. Ap. 33 (1873) ; 
in re Abdul All Ishmallji , I. L. R. 7 Bom. 180 (1883) ; Ibrahim 
v. Sped Bib !, I. L. 11., 12 Mad., 63 (1888). 


Art. 247. Where the wife is repudiated by one or 
by two irrevocable repudiations, re-marriage with her 
late husband is not prohibited. He can marry her 
during or after the period of Iddat 1 but he can only do 
so with her voluntary consent, and by virtue of a fresh 
contract and a new dower. No one else can validly 
marry her during the period of her Iddat . 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p.61. 

Zaidu-nil-Ambani, Vol. 1, p. 341. 

Art 248. Final or triple repudiation 2 dissolves the 
marriage at the moment it is pronounced. It does 
away with the husband’s authority over his wife, and 
renders the wife unlawful to her husband. 

Whoever, by one single expression, pronounces a 
triple repudiation against his wife with whom marriage 
is not consummated, or whoever pronounces three re¬ 
pudiations, whether successively or by a single formula, 
against a wife with whom marriage has been consumma- 

o o 

ted, cannot marry her again. 


Where 
husbaud 
can re¬ 
marry a wife 
repudiated 
twice. 


Legal effects 
of a final or 
triple repu¬ 
diation. 


* See Art. 310. 


* See. Art. 220. 
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For their re-union to take place, it is necessary that 
the wife should have been married to another husband 
by a valid and binding contract, that she should 
have been repudiated or have become a widow after 
a real and bond fide consummation of marriage, and 
that she should have completed the period prescribed 
for the Iddat consequent upon repudiation or widow¬ 
hood. 

The death of the second husband, before consumma¬ 
tion of the marriage, cannot make the wife’s re-union 
with her first husband lawful. 

Notes. 

Fatawa-i—Alamgiri, Vol. 2, p. 52 ; Radd-ul-Muhtar, 
Vol. 2, pp. 492, 493, 582, 583, 584, 585 ; Tahtavi, 
Vol. 2, p. 175. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 4, p. 108 ; Zaidu-nil- 
Ambani, Vol. 1, p. 341. 

A Mahomedan who pronounces three repudiations against 
his wife, cannot marry her again, until she marries another hus¬ 
band ; and she cannot be compelled to rejoin her husband, and 
continue to live with him in intercourse which, according to 
Mahomeden law, would be illicit and criminal— Akhtaroon-nissa 
v. Shariutoollah , 7 W. R. 268, per Peacock, C. J. (1867). 

Art. 249. The second marriage, once consum¬ 
mated, nullifies all the previous repudiations pronounced 
by the first husband, and when the latter remarries his 
former wife, he acquires entirely new authority over 
her, which he will not lose, until after three fresh 
repudiations. 

Notes. 

Tahtavi, Vol. 2, p. 177 ; Hedaya, Vol. 2, p. 8L 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 6, p. 109 ; 
Zaidu-nil-Ambani, Vol. 1, p. 343. 


CONDITIONAL REPUDIATION. 


143 


Art 250. Repudiation does not affect a woman 
whose marriage is void. The dissolution of such a 
marriage is rather a separation than a true repudiation. 

When a man pronounces three repudiations against 
a woman whose marriage is void, he can re-marry her by 
a valid contract, without the necessity of her first con¬ 
tracting a second marriage with another man. 

o o 

Notes. 

Bahrr-ul-Rayek, Vol. 3, p. 185 ; Radd-ul-Muhtar, 
Vol. 2, p. 381. 

Zaidu-nil-Ambani. Vol. 1, p. 345. 

SECTION. III.—CONDITIONAL REPUDIATION. 

(Arts. 251.—259.) 

Art. 251 A repudiation, effected by words or in 
writing, can be either unconditional or conditional. 

It is unconditional, when the expression used by the 
repudiating party is couched in definite terras, and the 
repudiation is not made subject to any condition or 
circumstance nor suspended until some future date. 
This repudiation produces its effect immediately. 

A repudiation is conditional when it is made sub¬ 
ject to a condition or circumstance or suspended until 
some future time. This repudiation only takes effect 
upon the realization of the condition or circumstance to 
which it was made subject. The making of a condition 
is equivalent to an oath. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 2 ; Sharh-i-Vikaya, 
Vol. 2, p. 71 ; Tahtavi, Vol. 2, p. 150. 

Baillie, Bk. 3, Chap. 2, p. 218 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Oh. 4, p. 95 ; Zaidu-nil-Ambani, Vol. 1, p. 34b; Clavel, 
Vol. 1, pp. 197,198. 
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See Myinounissa v. Mohabuth Ally , 2 Hay, 404 (1863) ; 
Badarannissa Bibi V. Mafiattala , 7 B. L. R., 442 (1871). 

uftakeeflfect Art 252. A suspensive condition is one that 

at a fnture relates to something uncertain, vet possible, and must be 
time , . f \ 

explained. uttered without voluntary interruption. 

If it relates to something certain and existing the 
condition is void, and the repudiation takes place imme¬ 
diately. But should it relate to something impossible, 
not only the condition but the repudiation itself is 
void. Any repudiation is void that is expressed in a 
doubtful manner or put off to a date at which its reali¬ 
zation would be impossible, or made subject to the 
divine will, without any voluntary interruption between 
the utterance of the formula and that of the condition. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 535, 537 ; Bahrr-ul- 

Rayek, Vol. 4, p. 39 ; Tahtavi, Vol. 2, pp. 150, 151, 
152, 159, 160. 

Buillie, Bk. 3, Chap. 4, p. 266. Zaidu-nil-Ambani, Vol. 1, 
p. 347 ; Clavel, Vol. 1, p. 198. 

Where such Art. 253. The suspensive condition only takes 

takes 'Effect, effect when the repudiation is directed against a wife 
with whom the repudiating party is still united, or 
against the wife who is observing Iddat, consequent 
upon a revocable repudiation, or against a woman 
whom he has regarded as repudiated before he has actu- 
ally married her. 

But if he makes use of the expression against a 
strange woman whom he does not regard in the light of 
a wife, and if the condition expressed is realized after 
his marriage with her, the suspended repudiation has 
no effect. 
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Notes. 

Bahrr-ul-Rayek, Yol. 4, pp., 4, 9. 

Zaidu-nil-Ambani, Vol. 1, p. 352 ; Clavel, Vol. 1, p. 180. 

Art 254. The loss of a husband’s authority over 
his wife in consequence of either one or two irrevo¬ 
cable repudiations, does not nullify any conditional 
repudiations that may have been pronounced during the 
subsistence of the marriage. 

Thus, when a husband after having pronounced 
a conditional repudiation against his wife, dissolves the 
marriage by either one or two irrevocable repudiations, 
before the suspensive condition is realized, and when 
he afterwards renews the marriage, the conditional 
repudiation, no matter w’hat its form, will take effect, 
provided that the condition to which it was subject is 
realized. 


Notes. 

Tahtavi, Yol. 2, p. 152. 

Zaidu-nil-Ambani, Vol. 1, p. 355. 

Art. 255. When a woman ceases to be a man’s 
lawful wife, consequent upon a final or triple repudiation, 1 
every conditional repudiation, even final, pronounced 

during: the existence of the marriage is nullified. 

© © 

If then, after having pronounced against his wife 
a conditional repudiation, the husband dissolves the 
marriage before the suspensive condition is realized, by a 
final and unconditional repudiation, and subsequently 
remarries the same woman after she has contracted and 
consummated marriage with a second husband, none of the 
conditional repudiations, pronounced during the existence 


AJi, IML 


1 See Art. 248. 


10 


Effect of 
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\ * 


Where con¬ 
ditions are 
realized. 


Effect of 

husband’s 

oath. 


of the first marriage, produce any effect in the event of 
realization of the condition on which they depended. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 539 ; Fath-ul-Kadir, 
Vol. 2, p. 226. 

Zaidu-nil-Ambani, Vol. 1, p. 356. 

Art. 256 The effect of a suspended repudiation 
or of an oath taken by the husband immediately ceases 
upon realization of the condition or circumstance upon 
which either the repudiation or the oath depended, 
whether the realization occurs during the subsistence of 
the marriage or after its dissolution. 

But should the realization take place during the 
subsistence of the marriage or during the wife’s Iddat, 
consequent upon a revocable repudiation, the condi¬ 
tional repudiation takes effect. 

Notes. 

Tahtavi, Vol. 2, p. 155. 

Zaidu-nil-Ambani, Vol. 1, p. 358. 

Art. 257. The oath taken by the husband ceases to 
have effect after the first realization of the circumstance 
upon which the oath depended, except in the case where 
he uses the expression “ Each time”. Thus when he says 
to his wife “ Each time you visit your sister you shall be 
repudiated,” the husband is not released from his oath 
until her third visit. Should he re-marry the woman, 
after she has complied with the conditions, the former 
oath has no effect. 

It is otherwise when the husband says “ Each time 
I marry a wife, she shall be repudiated”. In this case 
the effect of the oath never ceases, and every wife he 
marries even after a second marriage, is if so facto im¬ 
mediately repudiated 
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Tahtavi, Vol. 2, pp. 154, 155. 

Hamilton’s Hedavab, Vol. 1, Bk. 4, Chap. 4, p. 95 ; Zaidu-nil- 
A in ban i, Vol. 1, p. 360; Clavel, Vol. 1, p. 180. 


Art. 258. When a husband makes repudiation 
subject to two conditions, or two different circumstances, 
both conditions or circumstances, or the last condition or 
circumstance, must be realized during the subsistence of 
the marriage or during the wife’s Iddat, 1 consequent 
upon a revocable repudiation. 

Notes. 

Tahtavi, Vol. 2, p. 158. 

Baillie, Bk. 3, Chap. 2, p. 221 ; Zaidu-nil-Ambani, Vol. 1, 
p. 362. 

Art. 259. Where the condition depends on a fact, 
to which the wife can alone testify, her declaration 
holds good only in respect of that which concerns her 
personally. 

Notes. 

Tahtavi, Vol. 2, p. 156. 

Zaidu-nil-Ambani, Vol. 1, p.364. 

SECTION IV.—REPUDIATION SUBJECT TO WIFE’S CONSENT. 

wife’s power to repudiate herself (tafweez). 

(Arts. 260—265.) 

Art. 260. The husband himself can pronounce 
repudiation to his wife, and can confer upon her the power 
of pronouncing it herself. This concession, can be 
accorded to her by an express authority to repudiate 
herself at her discretion, but when once made, it cannot 
be withdrawn by the husband, without the wife’s consent. 
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Effect of 
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' See Art. 310. 
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Where wife 
is empowered 
to choose 
between 
maintenance 
or repudia¬ 
tion. 


Notes. 

Bahrr-ul-Ra} r ek, Vol. 3, p. 335 ; Tahtavi, Vol. 2 r 
p. 139 ; Fath-ul-Kadir, Vol. 2, p. 200. 

Baillie, Bk. 3, Chap. 3, p. 237 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 3, p. 87 ; Zaidu-nil-Ambani, Vol. 1, p. 367; Clavel, 
Vol. 1, pp. 203, 205. 

A Mahomedan husband can confer upon his wife the power 
of pronouncing repudiation to herself.— Ashruf Ali v. Ashatl Ali r 
16 W. R., 260 (1871); Badarannissa Bibi v. Majiattala , 7 B. L. R., 
442 (1871) ; Ilamidoollah v. Faizunnissa , I. L. R., 8 Cal., 327 
(1882) ; Nuruddin v. Chenuri , 3 Cal. L. J., 49 (1905). 

See Mymounissa v. Mohabuth Ally , 2 Hay, 404 (186.*)). 

Art. 261. Where a husband confers upon his wife 
the power of choosing between the maintenance or 
dissolution of the marriage, she must come to a decision 
at the same meeting, however long it may last, at which 
she receives the power, or at the moment she is informed 
of it if she was absent. 

But, if before disclosing her intention, the wife leaves 
the meeting, or busies herself with another matter, she 
loses the right of disposing of her person, unless the 
husband has given her the power to make known her 
intention whenever she pleases, or has fixed for her a 
period in which to decide. 

In the first case, she can decide at will for or against 
repudiation, in the second case she loses this right at the 
expiry of the fixed period, even though she was only 
informed of the matter after expiry of such period. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 515 ; Tahtavi, VoL 
2, pp. 139, 140. 

Baillie, Bk. 3, Chap. 3, pp. 240, 252 ; Hamilton’s Hedaj ah, 
Vol. 1, Bk. 4, Chap. 3, s. 1, p. 87 ; Zaidu-nil-Ambani, VoL 
1, p. 368. 
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Art. 262. Where a wife on whom her husband 
has conferred a discretionary power, decides upon the 
dissolution of the marriage, and at the same meeting 
replies that she wishes for a repudiation, a single 
irrevocable repudiation operates, even though the 
husband should have wished two or even three. 

Notes. 

Tahtavi, Vol. 2, pp. 141, 144 ; Fatawa-i-Alamgiri, 
Vol. 2, p. 78. 

Hamilton’s Hedayah, Vol. 1 , Bk. 4, Chap. 3, s. 1 , p. 88 ; 
4 ;. 2, p. 89 ; Zaidu-nil-Ambani, Vol. 1 , p. 370. 

Art. 263. Where a husband proposes repudia¬ 
tion to his wife by pronouncing the express formula 
“Repudiate thyself”, and she there and then repudiates 
herself, a revocable repudiation takes effect. 

Notes. 

Tahtavi, Vol. 2, p. 146 ; Fatawa-i-Alamgiri, Vol. 

2, p. 86. 

Zaidu-nil-Ambani, Vol. 1 , p. 371. 

Art. 264. When a wife goes beyond the proposal 
of her husband and pronounces more repudiations 
than she was authorized to pronounce, no repudiation 
whatever takes effect. Thus, if only permitted one 
single repudiation, she pronounces a triple repudiation, 
no repudiation at all takes place. But if permitted 
three repudiations, and she pronounces one only, that 
one repudiation shall take effect. 

Notes. 

Tahtavi, Vol. 2, p. 147. 

Hamilton’s Hedayah, Vol. 1 , Bk. 4. Chap. 3. s. 3, p. 92 ; 
Zaidu-nil-Ambani, Vol. 1 , p. 371. 
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Where the 
wife does 
not adhere 
to the form 
of repudia¬ 
tion autho¬ 
rized. 


Repudiation 
during ill¬ 
ness. 


Art. 265. When a wife does not adhere to the 
form of repudiation indicated by her husband, the 
repudiation does not become void, but is confined within 
the limits of the husband’s proposal. Thus, if she pro¬ 
nounces an irrevocable repudiation when only authorized 
to repudiate herself by revocable repudiation or vice 
versa, the repudiation proposed by her husband is to 
take effect. 

Where the husband gives his wife liberty to sepa¬ 
rate herself from him whenever she pleases, any modi¬ 
fication of the right so allowed her, renders the repudia¬ 
tion she pronounces void, whether the modification 
relates to the form or number of the repudiations. 

Notes. 

Tahtavi, Yol. 2, pp. 147, 148. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 3, s. 3, p. y2 ; 
Zaidu-nil-Ambani, Vol. 1, p. 373. 

SECTION V.-REPUDIATION DURING ILLNESS. 

(Arts. 200—272.) 

Art. 266. When a husband’s life is endangered 
through illness, even though he be not confined to bed, 
and he is prevented from attending to his business away 
from home, he is unable to repudiate his wife, without 
being suspected of a design to defraud her of her share 
in his inheritance. Nor can he during such illness dis¬ 
pose of more than a third of his property by legacy or 
gift, 1 

Notes. 

Tahtavi, Yol. 2, pp. 165, 166. 

Baillie, Bk. 3, Chap. 5, p. 277 ; Bfamilton’s Hedayah, Vol. 1, 
p. 101 ; Zaidu-nil-Ambani, Vol. 1, p. 374. 


• See Art. 493. 
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On the repudiation during illness Bachelor, J., observed as 
follows :— 

** The fact of a valid divorce being thus established, 
it becomes material to consider whether it was pronounced 
during the husband’s death-illness or not. For the sake of brevity 
I shall use the word ‘ sickness’ as referring only to death- 
sickness and the word 4 health ’ will serve to denote the 
absence of death-sickness, this usage being also in conformity 
with the language of the books. First, then, what is meant in 
Mahomedan law by this sickness or marz-ul-maut ? Baillie, in 
discussing the subject under the head of divorce, says:— 44 it is 
correct to say that, when a man is unable to go out of his home 
for necessary avocations, he is sick, whether he can stand up in 
the house or not ! ” This is developed in later passages, but since 
they depend upon an underlying legal principle, I must pause to 
explain what that principle is, so far as I can collect it from the 
approved authorities. For in such a matter as this it appears 
to me that my only course is to abide by the accepted authorities, 
adhering to whatever clear principles may be discernible. In this 
particular instance both the principle and the reason upon which 
it is grounded seem to be unmistakeable. They will be found 
generally in discussions upon the opinions of Shafei, the Imam- 
ul-Motlebi, of whom Hamilton writes that u His decisions in 
civil and criminal jurisprudence are seldom quoted by the doctors 
of Persia or India but with a view to be refuted or rejected.” 
(Hamilton, Vol. 1, p. 28, Discourse). The references are all 
throughout to the four Volumes (edition of 1791.) Shafei, who 
maintains what may be called the common law position in these 
matters, held that whether a man’s death took place before or after 
the expiration of the lddat , his divorced wife was left without any 
right of inheritance, because the conjugal relation was cancelled 
by the supervening divorce. But this view was rejected on what 
approximates to the equitable principle that the cause of the wife’s 
right to inherit is in the death-illness, and as the husband designs to 
defeat it, his device ought to return to himself by postponing the 
effect of his act till the expiration of the lddat , to prevent the 
injury which would otherwise fall upon her. (Baillie, page 278) 
So repudiation by a man in his last illness is always referred to as 
repudiation by a faar or evader, and the principle appears to be 
the perfectly intelligible doctrine that a wife’s slowly accrued 
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rights shall not be suddenly defeated by the caprice of the husband 
while labouring under such mental infirmity as usually accom¬ 
panies the approach of death. These observations must be applied 
when I come to deal with the question of the effect of this divorce 
upon the plaintiff’s rights. But I am obliged to notice them 
here since they are germane also to the question of the meaning of 
death-illness. Thus we read Hamilton’s Hedaya, Yol. 1, page 
283 :—If a husband, being in a besieged town or in an army, 
repudiate his wife by three divorces, she does not inherit of him, 
in the event of his death, although that should happen within her 
Edit : but if a man engaged in fight, or a criminal carrying (? being 
carried) to execution, were in such situation to pronounce three 
divorces upon his wife, she inherits where he dies in that way, 
or is slain : for it is a rule that the. wife of a faar (or evader) 
inherits of him, upon a favourable construction of the law ; and 
his evasion cannot be established but where her right is inseparably 
connected with his property, which is not the case, unless he 
be (at the time of pronouncing divorce) sick of a dangerous 
illness (appearing from his being confined to his bed, and other 
symptoms) or in such other situation as affords room to apprehend 
his death : but it is not established where he pronounces divorce 
in a situation in which his safety is more probable than destruction .” 
Baillie (pages 280-81) has very much the same description. 
u Evasion,” he says, u may also be established by other causes which 
come within the meaning of disease, if death be imminent ; but if 
the chances are in favour of escape, the person is to be accounted as 
one in health. So that one is not an evader though he were 
surrounded by the enemy, or in the line of battle, or in a place 
abounding with beasts of prey, or on board ship, or in prison 
under sentence of retaliation or stoning ; because in all these 
cases a way of escape ma} 7 be found by some means or other.” 
1 pause here to remark, first, that these are strong cases, and 
secondly, that if the principle is to be applied loyally, it must 
count for something whether the divorcer himself is conscious of 
the likelihood of death or is not so conscious. The same subject 
occurs again in Baillie’s Chapter on Gifts, where I see no reason 
to suppose that the death-illness discussed differs from the death- 
illness in case of repudiation. And here we read that “ the 
most valid defination of death-illness is, that it is one which it is 
highly probable will issue fatally, whether, in the case of a man, 
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it disables him from getting up for necessary avocations, out of his 

house or not, siich as, for instance.when he is a merchant, 

from going to his shop.” This appears to be the definition in 
the Fatawa-i-Alamgiri, and I may say briefly that other relevant 
authorities appear to follow the same lines. It would follow 
that what is meant by death-illness in Mahoinedan law is an illness 
which does in fact cause death, which disables the sufferer at the 
given time from pursuing his ordinary avocations, and which 
raises in his mind some apprehension of the probability of death. 
So where the illness is of long duration, but there is no immediate 
probability or apprehension of death, it is laid down that that is 
not a death-illness but is to be regarded rather as an indication 
merely of altered constitution or physical habit. Indeed upon 
examining the books I seem to find that the only certain test of 
death-illness laid down is that a man shall not be able to stand 
praying—no doubt rather a rough test adopted in days when 
medical diagnosis was itself rough, but indicating pretty clearly 
the rigorous meaning which Mahomedan jurist attached to the 
phrase marz-nl-mant . 

The Hedaya contains what is called a rule for ascertaining a 
death-illness, and this will be found in Book LII, Chapter 2 of 
Hamilton, Volume 4, page 506. Whatever may be the case in 
the original Arabic, it must be confessed that in the translation 
the passage is encumbered with much confusion, the particular 
being confounded with the general, and the sentence being further 
darkened by parentheses. But, so far as any plain meaning is to 
be wrung from the words, it would seem that the test is “ imme¬ 
diate danger of death” or “ apprehension of death”; and this 
conforms to the principle which has already been dednced. Again 
it is laid down by Fatawa-i-Kazi Khan that he only is to be deemed 
sick who is. bed-ridden and incapable of managing his affairs 
“ because the probability from his condition is dissolution,” so 
that if he divorces his wife, he is a faar , i. e ., a runner away, an 
evader. But”, we read, “ a person who is decrepit or suffering 
from paralysis, whose complaint does not go on increasing every 
day, is like one in health. So also one who is wounded or is 
suffering from pain, but who is not by such wound or pain rendered 
bed-ridden, is like one in health.” And then we find the instances 
of the man arrayed in rank against an enemy in battle or im¬ 
prisoned under sentence of death, to which I have already referred. 
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I admit that this question is not to be decided merely upon 
medical principles as now ascertained ;imong western peoples : 
but iny examination of the authorities leads me to the conclusion 
that in order to establish mavz-ul-maut there must he present at 
least these conditions:— (a) proximate danger of death, so that 
there is, as it is phrased, a preponderance ( ahaliba ) of khavf or 
apprehension, that is, that at the given time death lnnst be more 
probable than life : 

(b) There must be some degree of subjective apprehension 
of death in the mind of the sick person : 

(e) There must be some external indicia, chief among which 
1 would place the inability to attend to ordinary avocations. 
These, then, are the incidents of death-illness which, as it seems 
to me, are to be gathered from the authorities ; and that they 
have commended themselves also to our British Court may, L 
think, be seen on reference to Fatima Bibee v. Ahmad Baksh 
(I. L. R., 31 Cal., 319, 1903), and the cases there cited.”— Sarabai 
v. Rabiabai , 1. L. R., 30 Bom., 537 (1905). 

Art. 267. When a man exposes himself to danger, 
such as he who leaves the ranks to engage in single com¬ 
bat, or when he is under sentence of death and acting 
just before his execution, or when he is on board a ship, 
tempest tossed and exposed to imminent peril, he is 
placed on the same footing with regard to repudiation 
as those who are sick 

Notes. 

Tahtavi, Vol. 2, pp. 165, 166. 

Hamilton’s Hedayab, Vol. 1, Bk. 4, Chap. 5, p. 101 ; Zaidu- 
nil-Ambani, Vol. 1, p. 375. 

Art. 268, The impotent man, the man suffering 
from pulmonary phthisis, and the paralytic man,all whose 
infirmities grow worse day by day, are legally placed 
in the same situation as those who are sick. But should 
their infirmities become chronic and remain stationary 
for a whole year, without undergoing any change or 
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manifesting graver symptoms, all legal contracts which 
they enter into, ancl the repudiations which they make, 
are as valid as those of a man in good health. 


Notes. 

Tahtavi, Vol. 2, p. 165 ; Fatawa-i-Alamgiri, Vol. 
•2, p. 123. 

Zaidu-nil-Ambani, Vol. 1. p. 376. 

Art. 269- When a husband while suffering from 
a dangerous illness, or while in a critical position, volun¬ 
tarily pronounces against his wife, but without her con¬ 
sent, an irrevocable repudiation, and dies, during the 
wife’s Iddat, consequent upon such repudiation, the 
wife retains her right to inherit from him, provided that 
from the time she was repudiated until the moment of 
her husband’s death, she has not lost the qualifications 
necessary for such inheritance. 

If the husband recovers from the illness or is saved 
from the danger, during which he repudiated his wife, 
and dies subsequently from another illness or from some 
accident before the expiry of his wife’s Iddat, she is 
not entitled to her share in his estate. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 564, 565, 566, 567. 

Baillie, Bk. 3, Chap. 5, pp. 277, 278 : Hamilton’s Hedayah, 
Vol. 1, Bk. 4, Chap. 5, pp. 99, 100 ; Zaidunil-Ambani, Vol. 1, 
p. 377. 

Where a Maboinedan husband pronounced repudiation against 
his wife, and subsequently died during the period of her Iddat , 
Bachelor, J., observed as follows :— 

“ The result of the inquiry so far has been to establish that 
this divorce was pronounced by the husband when in health. And 
the divorce was the bain taluk or irrevocable divorce. Now 
the question is whether, an irrevocable divorce having been 
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pronounced in health, and the husband dying during the period of 
the discarded wife’s Iddat , she has any claim to inherit. There 
can, 1 think, be no doubt, and I understand, that Mr. Lowndes 
does not dispute that if the divorce had been pronounced in 
death-illness, the wife’s claim to inherit would survive through¬ 
out the period of her Iddat . But this survival is based upon the 
theory already noticed that a death-bed divorce is to be regarded 
as an evasion. Olearlv that principle fails where the divorcing 
husband is in health and is under no greater expectation of death 
than is normally incident to humanity. In that case, then, 
what reason is there why the wife’s claim should subsist through¬ 
out her Iddat even though she has been irrevocably divorced ? 1 

can see none on the principle of the thing. Indeed the principle 
appears to point the other way. For, take the case where a man 
in perfectly good health to-day irrevocably divorces his wife, and 
is killed in a railway accident a month hence. Why should she 
inherit ? There has been no attempt at evasion ; the repudiation 
has been complete and definitive ; and I can discern no reason 
why the husband’s estate should be damnified owing to an 
unforeseen accident. So far as the principle is a guide, it seems 
clear that such a wife would have no claim ; and the plaintiff 
stands legally in precisely the same case.”— Sarabai v. JRabiabai, 
I. L. R., 30 Bom., 537 (1905). 

Art. 270. In the following cases a wife repudia¬ 
ted by her husband during his last illness, is also entitled 
to inherit from him provided he dies during the period 
of her Iddat : — 

1. When she has asked her sick husband to 
repudiate her by a revocable form, and he has repudiated 
her by an irrevocable form, either by one or by a triple 
repudiation. 

2. When the husband and wife have been judicially 
separated in consequence of an oath 1 of imprecation 

3. When the husband has made a vow of con¬ 
tinence against his wife, and allowed the prescribed 
period to elapse without cohabiting with her. 


1 See Art, 335. 
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Notes. 

Radd-ul-Muhtar, Vol. 2, p. 567. 

Baillie, Bk. 3, Ohap. 5, pp. 277, 280 ; Zaidu-nil-Ambani, 
Vol. 1, p. 380. 

Art. 271. In the following cases the repudiated 
wife has no right to her husband’s succession : — 

1. When the husband has been compelled to 
repudiate his wife under threat of death. 

2. When the wife has voluntarily asked to be 
repudiated irrevocably. 

3. When the husband, while in good health, has 
made a vow of continence against his wife, and, while 
in a state of illness, has allowed to elapse the period 
after which the repudiation becomes irrevocable. 

4. When of her own free will, the wife has asked 
for a Khula repudiation or chosen to have the mar¬ 
riage dissolved at puberty, or has obtained a decree of 
separation on the ground of the husband’s impotency. 1 

5. When the wife at the time of repudiation was 
a Christian or Jewess, even though she becomes a 
Muslim before her husbands death, or when a Muslim 
wife abjures the faith at the time of repudiation. In the 
last case her return to Islam before her husband’s death, 
would not reinstate her in her rights to his succession. 

6. When the wife has been repudiated irrevocably 
either during her husband’s imprisonment, even for a 
crime punishable with death, or while he was con¬ 
fined in a besieged fort, or in the fighting line, or 
on board a vessel before danger became imminent, or 
during an epidemic, or while he was suffering from an 
illness which did not prevent him from attending to his 
business out of doors. 


Cases in 
which a wife 
is not en¬ 
titled to 
inherit 


1 See Art. 298. 
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band is en¬ 
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of marriage. 


Dissolution 
of marriage 
by repudia¬ 
tion and by 
Khula form. 


Notes. 

Radd-ul-Muhtar, Vo]. 2, pp. 566, 567, 568. 

Baillie, Bk. 3, Ck;i|>. 5, pp. 278—281 ; Hamilton’s Hedayuli, 
Vol. 1, Bk. 4, Chap. 5, pp. 100, 103 ; Zaidu-nil-Ambani, Vol. 1, 
p. 381 : Clavel, Vol. 1, p. 210. 

Art. 272 Where a wife, while suffering from an 
illness that renders her unable to perforin the household 
duties, brings about the dissolution of her marriage 
through the exercise of her right of option at puberty, 
and where she dies during her Iddat, her husband is 
entitled to his share in her estate. 

Notes. 

Tahtavi, Vol. 2, p. 169. 

Baillie, Bk. 3, Chap. 5, p. 280 ; Zaidu-nil Ambani, Vol. 1, 
p. 385. 


CHAPTER II. 

REPUDIATION BY MUTUAL CONSENT OF HUSBAND AND WIFE IN 
KHULA FORM. 

(Arts. 278—297.) 

Art. 273. When after a valid marriage, the hus¬ 
band and wife disagree and fear that they will not pro¬ 
perly fulfil those duties which spring from marriage 
they can separate by repudiation ( Talak) as well as by 
repudiation in Khula form. 

Notes. 

Hedaya, Vol. 2, p. 384 ; Radd-ul-Muhtar, Vol. 2, 
pp. 450, 604. 

Baillie, Bk. 3, Chap. 8, p. 304; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 8, p. 112 ; Zaidu-nil-Ambani, Vol. 1, p. 386. 

Khula is a species of repudiation for a consideration when the 
spouses do not conform to the conditions of marriage. It is 
legal in the sense of emancipation. It takes place by mutual 
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consent on a consideration paid ; but is not obligatory. The 
Court cannot, on demand of the wife, against the assent of the 
husband, award separation on account of dissension. The law 
has fixed no specific sum as the price of emancipation. It depends 
on mutual assent, ; but to exact more than dower, in case of 
aversion on the part of the wife, is condemned.— M. Abdul 
Wahab v. Hingu, 5 Sel. Rep., S. D. A., 238 (1832). 

A repudiation by Khula is a repudiation with consent, and 
at the instance of the wife, in which she gives or agrees to give 
a consideration to the husband for her release from the marriage 
tie. In such a case the terms of the bargain are matter of 
arrangement between the husband and wife, and the wife may, 
as the consideration, release her dain mahr and other rights, or 
make any other agreement for the benefit of the husband— Buzid- 
id-Raheem v. Luteefutoon-nissa , 8 M. I. A., 379 (1861). 

According to Mahomedan law a Khida is valid even though 
it may be granted under compulsion. The conditions, however, 
which nullify a Khula are those which are repugnant to the 
nature of the contract.— Vadake Vitil Ismal v. Beyahutti TJmali , 
L L. R., 3 Mad., 347 (1881). 

Art. 274. In order that a Khula repudiation may be 
valid, the husband must have reached his majority and 
be in full possession of his mental faculties, and such 
repudiation must be pronounced during the subsistence 
of the marriage or during the wife’s Iddatd 

Notes 

Radd-ul-Muhtar, Vol. 2, p. 605. 

Zaidu-nil-Ambani, Yob 1, p. 387. 

Art 275. A Khula repudiation can validly take 
place before or after consummation of the marriage, 
and without payment of compensation by the wife. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 78 ; Radd-ul-Muhtar, 
Vol. 2, p. 604. 

Zaidu-nil-Ambani, Vol. 1, p. 388. 
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« See Art. 31(1, 
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Art. 276. The husband can legally repudiate his- 
wife in Khula form by paying compensation of a greater 
amount than that which he paid as dower. 

Notes. 

Hidaya, Vol. 2, p. 385. 

Clavel, Vol. 1, p. 220. 

See Sale’s Koran, Chap. II, p. 27. 

Art. 277. All things capable of being settled as 
dower can be offered as compensation for a Khula repu¬ 
diation. 

Notes. 

Hedaya, Yol. 2, p. 385. 

Baillie, Bk. 3, Chap. 8, p. 310 ; Zaidu-nil-Ambani, Vol. 1^ 
pp. 217, 219. 

Art. 278. A Khula repudiation with or without 
compensation is equivalent to an irrevocable repudiation, 
according to the intention that the husband attaches to 
it. It can be validly pronounced by the husband with¬ 
out the necessity of a judicial decree. 

Notes. 

Tahtavi, Vol. 2, p. 187 ; Fatawa-i-Alamgiri, Yol. 
2, p. 137. 

Baillie, Bk. 3, Chap. 8, p. 303 ; Hamilton’s, Hedayah, Vol. 1, 
Bk. 4, Chap. 8, p. 112 ; Zaidu-nil-Ambani, Vol. 1, p. 392. 

Art. 279. When it is the husband who first proposes 
a Khula repudiation in consideration of compensation 
to be paid by the wife, the validity of the repudiation 
and the right to enforce the payment of the compensa¬ 
tion, depend upon the wife’s consent being voluntary, 
and upon her being fully aware of the nature of the 
transaction. 
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Once the proposal is made, it cannot be retracted 
by the husband until the wife has declared her intention, 
which must not be deferred beyond the meeting at 
which she is informed of the proposal. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 604, 605, 606; 

Tahtavi, Vol. 2, pp. 186, 187. 

Baillie, Bk. 3, Chap. 8, p. 304 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 8, pp. 112, 113 ; Zaidu-nil-Ambani, Vol. 1, p. 
393 ; Clavel, Vol. 1, pp. 112, 113. 

Art. 280. When it is the wife who first proposes a 
Khula repudiation to the husband offering him compen¬ 
sation for her release, she can retract before her 
husband has declared his acceptance, which must be 
expressed at the same meeting. Any acceptance made 
by the husband subsequently would not be valid. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 606. 

Baillie, Bk. 3, Chap. 8, p. 314 ; Zaidu-nil-Ambani, Vol. 1, 
p. 393 ; Clavel, Vol. 1, p. 222. 

Art. 281. Where a husband repudiates his wife 
in Khula form, conditionally upon her voluntarily 
agreeing to pay a specified amount of compensation 
other than the dower, she is bound to fulfil her under¬ 
taking. Khula repudiation thus pronounced cancels 
all debts between husband and wife arising from the 
dissolved marriage, and when Khula repudiation occurs 
before the marriage has been consummated, the wife 
loses all right to any balance of dower or to any arrears 
of maintenance, clothing, or Mutah. 1 


AK, IML 


‘ See Art. 90. 
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Where there 
is no com¬ 
pensation. 


Where the . 
dower is 
compensa¬ 
tion fdr 
Khula repu¬ 
diation. 


On the other hand, if the husband has made 
advances for his wife’s maintenance, he is not entitled 
to recover the amount advanced for the period still to 
run, nor to claim any part of the dower already paid. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, pp. 94, 96, 97 ; Tahtavi, 
Vol. 2, p. 191. 

Baillie, Bk. 3, Chap. 8, p. 304 ; Zaidu-nil-Ambani, Vol. 1, p. 

397. 


Art. 282. Where a husband pronounces Khula 
repudiation against his wife without any compensation, 
the respective claims of husband and wife are not cancel¬ 
led, and they can sue each other for the payment of any 
debts which may be due. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 96. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 8, p. 113 ; Zaidu- 
nil-Ambani, Vol. 1, p. 400 ; Clavel, Vol. 1, p. 214. 

Art. 283. Where a wife has received her full 
dower and consents to her husband repudiating her con¬ 
ditionally upon her surrendering the dower, she is bound 
to return it. If she has not received the dower the hus¬ 
band is released from its payment, whether the repu¬ 
diation takes place before or after the consummation of 
the marriage. 

When the full dower has been paid and the husband 
consents to repudiate his wife on the understanding 
that she returns a portion of the dower, she will only 
return such portion if the marriage has been consum¬ 
mated, and the half of such portion if the marriage has 
not been consummated. 
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If the dower has not been delivered to her, the 
husband in both cases is completely released. 

Notes. 

Fatawa-i-Alamgiri, Yol. 2, p. 138. 

Baillie, Bk. 3, Chap. 8, p. 309 ; Zaidu-nil-Ambani, Vol. 1, 
p. 400. 

Art. 284. Unless there is an agreement to the con¬ 
trary, the husband at the time of Khuln repudiation is 
not released from the duty of providing his wife with 
maintenance and lodging during the period of her 
Iddat. 1 

Notes. 

Bahrr-ul-Rayek, Yol. 4, p. 97. 

Zaidu-nil-Amuani, Vol. 1, p. 403. 

Art. 285. Where the articles constituting the com¬ 
pensation made by the wife, perish before delivery, or 
where the husband is ousted of them, the wife, if possible, 
is bound to substitute articles of the same nature, or to 
pay their value. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 609. 

Zaida-uil-Ambani, Vol. 1 , p. 440 ; Olavel, Vol. 1 , p. 216. 

Art. 286. Where a husband consents to repudiate 
his wife in Khula form in consideration of her under¬ 
taking to nurse their child during its two years of 
suckling, or to keep and maintain the child for a fixed 
period at her own expense, after having weaned it, 
she is bound to carry out such undertaking. 

If before the expiry of the suckling period or the 
time agreed upon for keeping the child, the husband takes 
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* See Art. 310. 
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back his wife by a fresh marriage contract, or if she runs 
away leaving behind the child, or if she dies, or if the child 
dies, the husband can claim the cost of the child’s suckling 
and its maintenance for the unexpired period, unless at the 
time of Khula repudiation, it was agreed that the husband 
should have no claim against the wife, in case of her or the 
child’s decease, before the expiry of the period agreed upon. 

The same rule applies when the wife has undertaken 
to suckle 1 or maintain a child with which she believes 
herself pregnant, or bears a child which dies before expiry 
of the fixed period. 

Notes. 

Tahtavi, Vol. 2, p. 192 ; Radd-ul-Muhtar, Vol. 2, 
pp. 615, 616. 

Baillie, Bk. 3, Chap. 8, pp. 307, 306 ; Zaidu-nil-Ambani, 
Vol. 1, p. 404; Clave], Vol. 1, p. 219. 

See Sale’s Koran, Chap. II, pp. 27,28. 


Where wife 
undertakes 
to maintain 
her children 
until they 
are of age. 


Art. 287. Where a wife obtains a Khula repudi¬ 
ation, on the undertaking to keep her children born of the 
dissolved marriage until they are of age, she can keep 
the daughter until that age but not the son. 

If she marries a second time, her former husband 
can withdraw his children from her keeping, in spite of 
an agreement made to the contrary, and can claim the 
necessary cost of their keep for the unexpired period. 


Notes. 

Radd-ul-Muhtar, Yol. 2, p. 616. 
Zaidu-nil-Ambani, Vol. 1 , p. 406. 


Eights of 
husband 
and wife as 
to custody 
of their 
children. 


Art. 288. The husbands stipulation to keep his 
children with him during the period of Hazanah 2 is 
void, in spite of Khula repudiation being valid, and the 

1 See Art. 371. * Or Custody of the Child, see Art. 380. 
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mother during tlie full period of Hazannh is not to be 
interfered with in the exercise of her rights as a mother, 
unless she forfeits such rights, in which case the father 
must pay the expenses of Hazanah and maintenance, 
if the child is destitute of means. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 727, 728 ; Tahtavi, 
Vol. 2, p. 244 ; Fatawa-i-Kazi Khan, Vol. 2, p. 257 ; 
Fatawa-i-Alamgiri, Vol. 2, p. 1G5. 

Ziiidn-nil-Ambani, Vol. 1, p. 406. 

Art. 289 Where a wife owes a debt to her 
husband, the latter cannot appropriate such debt towards 
the amount he owes for the child’s maintenance. 

Thus where a wife has asked for or accepted a Khula 
repudiation, on condition that she suckles or maintains 
her child by the husband who is repudiating her, and 
then finds herself destitute, she can have recourse to 
the husband, who in spite of her undertaking can be 
compelled to provide for the child’s maintenance. He 
can, however, recover the sums thus advanced if the 
wife’s position improves. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 616, 617. 

Zaidu-nil-Ambani, Vol. 1 , p. 406. 

Art. 290. A father can obtain a Khula repudia¬ 
tion of his minor daughter from her husband. 

If he obtains the repudiation in consideration of 
compensation payable by the minor herself to her 
husband, or in consideration of her returning her dower, 
the repudiation takes effect, but the payment of the 
compensation or the return of the dower are binding 
neither on the wife nor on the father. 
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But if the father obtains a Khula repudiation in 
consideration of his personally undertaking to return 
the dower, or of paying compensation, the repudiation 
takes effect, and the father is liable for the amount of 
such compensation, or if the repudiation is made in 
consideration of dower, the wife is entitled to claim 
it from her husband, who may sue the father for its 
recovery. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 616, 617. 

Baillie Bk. 3, Chap. 8 p. 819 ; Hamilton’s Hedayab, 
Vol. 1, Bk. 1, Chap. 8, p. 116 ; Zaidu-nil-Ambani, Yol. 1. 
p. 109 ; Clavel, Vol. 1, pp. 223, 226, 364. 


‘Where 
husband 
offers Khula 
repudiation 
to his minor 
wife condi¬ 
tionally 
upon her 
providing 
compensa¬ 
tion. 


Art. 291. Where a husband makes a direct offer 
of Khula repudiation to his minor wife, making it a con¬ 
dition that she pays him some specified compensation, 
the repudiation will take effect, provided she consents and 
has attained the age 1 of reason and is able to understand 
the nature of the repudiation, but tlui payment of the 
compensation is not binding on the wife, and her right to 
the dower still remains intact. 


Where a wife, having reached the age of reason, 
agrees - to be repudiated by her husband in consideration 
of compensation, such repudiation operates as a simple 
revocable repudiation, and she preserves all her right 
to the dower. 


Notes. 


Tahtavi, Vol. 2, p. 193 ; Radd-ul-Muhtar, Vol. 2, 

pp. 616, 617, 618. 


Zaidu-nil-Ambani, Yol. 1, p. 411. 


* See Art. 565. 
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Art 292 In no case can a father consent to 
Khula repudiation in the name of his minor son, nor can 
the fathers ratification render valid a repudiation, 
pronounced by the minor son himself. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 617. 

Baillie, Bk. 3, Chap. 8, p. 319 ; Zaidn-nil-Ambani, Vol. 1, 
p. 412. 


Art. 293. A Khula repudiation by an adult wife, 
who is legally incompetent, is valid, but payment of any 
compensation that she agrees to pay is not binding upon 
her. 

Where a husband, in consideration of compensation, 
repudiates his wife .who is legally incompetent, 1 such 
repudiation will effect a simple revocable repudiation. 

Notes. 

Tahtavi, Vol. 2, p. 193 ; Radd-ul-Muhtar, Vol. 2, 
p. 617. 

Zaidu-nil-Ambani, Vol. 1, p. 412 : Clavel, Vol. 1, pp. 223, 
226, 364. 


Art. 294. A wife in her last illness can validly 
otter a Khula repudiation with compensation. If she 
dies during the period of her Iddat , her husband is 
entitled to whichever be the smallest of the three 
following amounts, viz. :—the share of her estate devolv¬ 
ing upon him, or the ..amount of compensation agreed 
upon, or the third part of the deceased’s estate. * 

If she dies after the expiry of Iddat , her husband 
shall get whichever is smaller in amount, the compensa¬ 
tion. or the third of the deseased’s estate. 


Father has 
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son. 
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Effects of 
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See Art. 553. 
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If she recovers from her illness, her husband is 
entitled to the whole of the amount of compensation 
agreed upon. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 619. 

Baillie, Bk. 8, Chap. 8, p. 320 : Zaidu-nil-Ambani, Vol. 1, 
p. 413. 

Art. 295. Where an agent is authorized by a 
wife to consent to a Khula repudiation, he is not 
directly responsible to her husband for the compensation 
which she agrees to pay, unless he personally under¬ 
takes to pay the amount, or becomes surety on the wife’s 
behalf. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 617; Tahtavi, Vol. 2, 
p. 193. 

Zaidu-nil-Ambani, Vol. 1, p. 415. 

Art. 296. Compensation can be paid at the time 
of Khula repudiation, or can be made payable at a 
more or less distant date. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 142. 

Zaidu-nil-Ambani, Vol. ], p. 415. 

Art, 297. When the marriage is void, the husband 
is bound to return any sum received by him by way of 
compensation for repudiating his wife in Khula form. 1 

Notes. 

Radd-ul-Muhtar, Vol. 2. p. 604. 

Zaidu-nil-Ambani, Vol. 1, p. 216. 


* See Art. 227. 




CHAPTER III. 


SEPARATION ON ACCOUNT OP THE HUSBAND’S IJJPOTENCY. 

(Arts. 298-302.) 

Art. 298. VVhere a wife discovers that her hus¬ 
band is impotent and not in a condition to fulfil the duty 
of marriage, she has the right to demand before a 
Judge a tnfrik or formal separation, provided that at 
the time of marriage contract, she was ignorant of her 
husband’s condition. 

However long her silence, after she has discovered 
her husband to be impotent, the wife does not forfeit 
this right, either before or after her recourse to law. 

Notes- 

Radd-ul-Muhtar, Vol. 2, pp. 643, 646, 647; Fatawa- 
i-Kazi Khan, Yol. 1, p. 186. 

Baillie, Bk. 3, Chap. 11, pp. 347, 348 ; Zaidu-nil-Ambani, 
Vol. 1, p. 416. 

See A (the wife) v. B (the husband), I. L. R., 21 Bom., 77 
(189C). 

Art. 299. When a wife brings an action against 
her husband alleging him to be impotent, and demanding 
a separation, the judge, if the husband admits the 
impotency, must grant him a postponement of the 
separation for one full lunar year. This postpone¬ 
ment includes the month of Ramazan ,* the menstrual 
periods of the wife, and the time during which the 
husband is absent on a pilgrimage or any other 
journey ; but it is not to include the period of the 


J The ninth month of the Mahomedan year which is observed as a strict fast 
from dawn to sunset of each day in the month—Hughes Dictionary of Islam. 
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Where the 
judge is to 
pronounce 
separation. 


Where the 
husband 
denies,the 
wife’s alle¬ 
gation of 
impoteney. 


illness of either party when such illness prevents 
cohabitation. 

The year is to commence from the date of the 
wife’s action, but should her husband be ill, or a minor, 
or in Ihram ,‘ the year is to commence from his recovery 
from illness, from his coming of age, or from the time 
he lays aside the pilgrim’s dress. 

Notes 

Fatawa-i-Alamgiri, Yol. 2, pp. 155, 15G, 157 ; Radd- 
ul-Muhtftr, Yol. 2, pp. 645, 646. 

Baillie, Bk. 3, (Jhap. 11, pp. 345, 346 ; Hamilton’s Hedayab, 
Vol. 1, Bk. 4, Chap. 11, pp. 126-128 ; Zaidu-nil-Ambani, Vol. 1, 
p. 417. 

Art. 300. If at the end of the year, the wife still 
complains of the lack of cohabitation on the part of the 
husband, and insists on separation, the judge shall call 
upon the husband to repudiate hex'. In case of his 
refusal, the judge shall pronounce a separation, which 
operates as a valid repudiation. 

Notes. 

Tahtavi, Yol. 2, p. 212 ; Radd-ul-Muhtar, Vol. 2, pp. 
643, 644. 

Baillie, Bk. 3, Chap. 11, p. 348 ; Zaidu-nil-Ambani, Yol. 1, 
p. 419 ; Clavel, Vol. 1, p. 126. 


Art. 301. If the husband before or after the judi¬ 
cial postponement has been granted denies the truth 
of the allegation of the wife, the judge shall appoint two 
trustworthy mati'ons to examine her. 

If the matrons state that she is not a virgin, the 
husband’s sworn declaration shall be accepted. This holds 
good whether the wife, before he married her, was virgin 


1 The pilgrim’s dress or mantle. 
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or not, and even where she maintains that her virginity 
was lost through an accident. 

If the husband takes the oath, the wife cannot 
proceed further against him. If he refuses the oath, 
or if the matrons declare that the wife is still a 
virgin, the judge, where the husband has denied the 
allegation before postponement was granted, shall grant 
the postponement referred to in the previous Article. 
Where he admits the allegation, the wife, at the same 
sitting, can declare her option, either of upholding the 
marriage, or of having it dissolved. If she chooses 

o 7 e> 

separation, the judge shall pronounce it immediately. 

Should she change her mind and elect to remain 
with her husband, or leave the court during the hearing 
of the case her right of option ceases, and she can no 
longer complain against her husband’s impotency. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 647, 648. 

Baillie, Bk. 8, Chap. 11, p. 847 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 4, Chap. 11, p. 127 ; Znidu-nil-Ambani, Vol. 1, p. 420 ; 
Clavpl, Vol. 1, p. 125. 


Art. 302. Separation on account of impotency, 
creates no prohibition of marriage, and the parties can 
marry again under a new contract either during or after 
the period of Iddat. 1 

Should either the husband or wife die during the 
period of Iddat , the survivor cannot inherit from the 
deceased. 

Notes. 

Tahtavi, Vol. 2, pp. 212, 213 ; Fatawa-i-Alamgiri, 
Vol. 2, pp. 123, 124, 128. 

Zaida-nil-Ambani, Vol. 1, p. 421. 


Effects of 
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tency. 


* See Art. 310. 



CHAPTER LV. 
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SEPARATION ON ACCOUNT OF aPOSTA Y. 

(Arts. 303—309 ) 

Art, 303. It* either the husband or the wife 
should apostatize, both of them being Muslims, the 
marriage is immediately dissolved and separation must 
take place. In this case there is no need for a judicial 
decree. 

Notes 

Tahtavi, Vol. 2, p. 84. 

Baillie, Bk. 1, Chap. 10. p. 182 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 5, p. 06 ; Zaidu-nil-Ambani, Vol. 1, p. 421 ; Clave), 
Vol. 1, pp. 05, 247. 

Art. 304. Separation for apostasy only creates a 
provisional prohibition, which ceases with the cause that 
produces it. 

If the apostate returns to Islam, he can validly 
renew the marriage tie with the wife, without being 
compelled to renew the marriage contract. If it is the 
wife who becomes an apostate, she shall return to the 
faith and renew' the marriage receiving a small dower. 

Notes. 

Radd-ul-Muhtftr, Vol. 2, p. 425 ; Tahtavi, Vol. 2, 
p. 84. 

Zaidu-nil-Ambani, Vol. 1, p. 423 ; Clave], Vol. 1, pp. 248, 249. 

Art. 305. If both husband and wife abjure the 
faith of Islam at the same time, or do so successively, 
without it being possible to determine which of them 
abandoned the religion first, and should they in like 
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manner return to Islam, the marriage remains un- 
dissolved. It is only dissolved when one returns to 
Islam before the other. 

Notes. 

Tahtavi, Vol. 2, p. 85. 

Baillie, Bk. 1, Chap. 10, p. 182; Hamilton’s Hedayah, Vol. 1, 
Bk. 2, Chap. 5, p. 66 ; Zaidu-nil-Ambani, Vol. 1, p. 424 ; Clavel, 
Vol. 1. p. 249. 

Art. 306. If apostasy takes place after con¬ 
summation of marriage, the wife is entitled to the full 
dower, whether it is the husband or the wife who 
becomes an apostate. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 425. 

Baillie, Bk. 1, Chap. 10, p. 182 ; .Zaidu-nil-Ambani, Vol. 1, 
p. 424. 

Art. 307. When apostasy precedes the consumma¬ 
tion of the marriage, and it is the husband who becomes 
an apostate, the wife is entitled to half the stipulated 
dower, or to Mutah 1 if no dower was stipulated, and to 
maintenance for the period of Iddatr 

If it is the wife who becomes an apostate, she is 
entitled neither to half the dower, nor to Mutah. 

Notes. 

Radd-ul-Muht&r, Vol. 2, p. 425. 

Baillie, Bk. 1, Chap. 10, pp. 182, 183 ; Zaidu-nil-Ambani, 
Vol. 1, p. 424. 

Art. 308. If the husband abjures Islam, and 
dies before the expiry of the period of Iddat 8 incumbent 

' See Art. 90. * See Art. 310. 
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on his wife, she is entitled to claim the share of his 
estate devolving upon her, whether his apostasy took 
place during his last illness or while he was in good 
health. 

Notes. 

Hadd-ul-Muht8r, Vol. 2, p. 425. 

Zaidu-nil-Ambani, Vol. 1, p. 425. 

Art. 309. If the wife abandons Islam during her 
last illness and dies before the expiry of her period of 
Iddat, her Muslim husband can inherit from her. 
But should she apostatize while in good health and die 
before returning to Islam, her husband cannot inherit 
from her. 

Notes 

Radd-ul-Muhtar, Vol. 2, p. 425. 

Zaidu-nil-Ambani, Vol. 1, p. 425. 

CHAPTER V. 

IDDAT OR TERM OF PROBATION. MAINTENANCE OF THE WIFE 
DURING IDDAT. 

(Arts. 310—331.) 

SECTION I.—WIVES SUBJECTED TO IDDAT. 

Art. 310. Iddat 1 or term of probation while it lasts 
is an impediment to marriage. 2 It is incumbent on every 
wife separated from her husband after actual consum¬ 
mation of the marriage, whether such marriage is valid 
or radically void. It is also incumbent after a regular 3 
or irregular retirement with the husband, so long as 
the marriage is valid. It is incumbent, whether the 
separation is due to a revocable repudiation 3 , or to an 

1 Retreat. * See Bk. 1, Chap. III. * 


• See Art. 227. 
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irrevocable repudiation, * 1 perfect or imperfect, or to a re¬ 
pudiation or judicial separation pronounced in consequence 
of the husband’s impotency, 2 or his oath of imprecation, 3 
inferiority of dower, 4 exercise of option at puberty, or to 
the annulment of a marriage that is void, or the husband’s 
death, even where he dies before consummation in the 
case of a valid marriage. 

o 


Notes 

Radd-ul-Mahtar, Vol. 2, p. 650 ; Bahrr-ul-Rayek, 
Vol. 4, p. 140 ; Fatawa-i-Alamgiri, Yol. 2, p. 157. 

Baillie, Bk. 3, Chap. 12, p. 350 Hamilton’s Reday ah, Yol 1, 
Bk. 4, Chap. 12, p. 128 ; Zaidu-nil-Ambaui, Yol. 1, p. 426 ; 
Clavel, Vol. 1, pp. 253, 254. 

Iddat ii defined in the Hedayah to be the term of probation 
incumbent upon a woman in consequence of the dissolution of 
marriage after carnal c onnection ; the most approved definition 
of iddat is the term by the completion of which a new marriage 
is rendered lawful—In the matter of Din Muhammad , 1. L. R., 5 
All., 226, per Mahmood, J. (1882). 


Art. 311. The duration of Iddat consequent upon 
repudiation, 5 is three full periods of her courses, for 
a Muslim wife or a Kitabiah 6 married to a Muslim 
husband, provided she has reached the age of puberty, 7 
and is not pregnant, and is separated from her husband 
after actual or presumed consummation of a valid 
marriage. 

The period of Iddat is the same for a wife who 
has been repudiated, or who has become a widow, after 
cohabitation by mistake, or in consequence of the 


• See Art. 239 

• See Art. 29S. 

• See Art. 335. 
4 See Art. 32. 

4 See Art. 217. 


6 A female of the Ahlu-l-Kitab y 
or those who possess an inspired hook, 
Jews and Christans—Hughes Dictio¬ 
nary of Islam. 

1 See Art. 195. 
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annulment after consummation, of a marriage which 
is void. 

Notes. 

Radd-ul-Muht§r, Vol. 2, pp 650, 651, 660 ; Bahrr- 
ul-Rayek, Vol. 4, p. 139. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 12, pp. 128, 130 ; 
Zaidu-nil-Ambani, Vol. 1, p. 429; Olavel, Vol. 1, pp. 254, 255, 256. 

See Sale’s Koran, Chap. II, p. 26. 

Art. 312. For every wife who is not subject to 
menstruation, whether this is due to her not having 
reached the age of puberty or to advanced years, and 
for every young wife, who has attained the age of 
puberty and is not subject to menstruation, the duration 
of Iddat is three months. 

When Iddat commences on the first day of the 
month, the three months are to count by the appearance 
of the moon even when the number of days is less than 
thirty. 

Notes 

Radd - ul - Muhtar, Vol. 2, pp. 652, 653. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 12, p. 128 ; Zaidu- 
nil-Ambani, Vol. 1, p. 431. 

See Sale’s Koran, Chap. LXV, p. 454. 

Art. 313. Where a young wife is repudiated 1 before 
her menstruation has commenced, and her courses appear 
before the three months incumbent on her are over, she 
must commence a fresh Iddat counted by her courses. 
Where menstruation occurs after the three months have 
expired, she is not obliged to observe another Iddat, 
and the marriage she may contract is valid. 


‘ See Art. 217. 
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Notes. 

Kadd-ul-Muhtar, Vol. 2, pp. 657, 658. 

Hamilton’s Hedayab, Vol. 1, Bk. 4, Chap. 12, p. 129 : 
Zaidu-nil-Ambani, Vol. 1, p. 432. 

Art. 314 Where a woman has had her courses ctiaii e e 
for several days, after which, either through illness or affects iddat 
for any other cause, they disappear for a year at least, 
she must observe Iddat 1 until three months after her 
change of life, that is, after she has reached the age 
of fifty-five years, which is fixed as the age at which a 
woman ceases to menstruate. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 653. 

Zaidu-nil-Ambani, Vol. 1, p. 433 ; Clavel, Vol. 1, p. 356. 

Art. 315. Where a woman has forgotten the time Where a 

. _ . woman must 

of her courses by reason of an unceasing menstrual observe 
discharge, she must wait seven months before re-marry- f °' 
ing, counting from th§ date of repudiation. months. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 653. 

Zaidu-nil-Ambani, Vol. 1, p. 435 ; Clavel, Vol. 1, p. 356. 

Art. 316. The period of Iddat of a pregnant Iddat of a 
woman ends with delivery, provided the child when woman. 1 
born is partly formed. This is the case whether the 
retirement was consequent upon her husband’s death, 
or upon dissolution of the marriage by repudiation. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 654, 655. 

Hamilton’s Hedayab, Vol. 1, Bk. 4, Chap. 12, p. 128 ; Zaidu- 
nil-Ambani, Vol. 1, p. 435. 

See Sale’s Koran, Chap. LXV, p. 454. 

^See Art. 310. 
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Art 317. The period of Iddat 1 for a widow who is 
not pregnant and whose marriage remains valid until her 
husband’s death, is four months and ten days, whatever 
may be her age, her religion, or the circumstances of 
her marriage, and whether the latter was consummated 
or not. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 654, 655. 

Hamilton’s Hedayah, Vol 1, Bk. 4, Chap. 12, p. 121) ; 
Zaidu-nil-Ambani, Vol. 1, p. 439. 

See Sale’s Koran, Chap. 11, p. 26. 

Marriage with a woman within four months and ten days 
from her husband’s death is invalid—Dec., Mad. S. D. A., 157 
(1855). 

Art 318. Where a husband has repudiated his 
wife under a revocable form 2 of repudiation and dies 
before the end of the period prescribed for her Iddat, 
such Iddat is cancelled and the woman must commence 
a fresh Iddat for widowhood, whether the repudiation 
occurred while the husband was in good health or 
during his last illness. 

Notes. 

Radd-ul- Muhtar, Vol. 2, p. 656. 

Zaidu-nil-Ambani, Vol. p. 440. 

Art. 319. Where during his last illness, the 
husband repudiates the wife against her will under an 
irrevocable form, 3 and dies during the wife’s Iddat, thus 
admitting her to his succession, she is bound to observe 
the longer of the two periods of Iddat consequent 
upon repudiation or widowhood, which is four months 
and ten days, during which she must be subject to three 
full periods of her courses. 

’ See Art. 310. • See Art. 227. * See Art. 239. 
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Notes. 

Radd-ul-Muhtar, Vol. 2, p. 656. 

Hamilton’s Hedayah, Yol. 1, Bk. 4, Chap. 12, p. 129 ; 
Zaidu-nil-Ambani, Vol. 1, p. 436.. 


Art. 320 Where a husband, after repudiating his 
wife under an imperfect irrevocable form, contracts a new 
marriage with her during her Idclat, and then repudiates 
her a second time, he is liable to her for a full dower, and 
.she must commence a fresh retirement. 


Notes. 

Radd-ul Muhtar, Vol. 2, p. 665. 
Zaidu-nil—Ambani, Vol. I p. 440. 


Art. 321. Iddat legally commences from the date 
of repudiation when the marriage is valid, or from the 
date of the decree annulling the marriage, or from the 
date of the voluntary separation of the parties, when the 
marriage is radically void, or from the day of the 
husband’s death. 

When the wife does not become acquainted with 
the fact of her repudiation or her husband’s death 
until after the periods prescribed for Iddat have expired, 
she is released from the necessity of observing Iddat 
and is free to marry a second time. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 661, 662, 663 ; 

Bahrr-ul-Rayek, Vol. 4, pp. 157, 158. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 12, p. 131 ; Zaidn- 
nil-Ambani. Vol. 1, p. 442 ; Clavel, Vol. 1, p. 197. 
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Place in 
which Iddat 
must be ob¬ 
served. 


Cases in 
which Iddat 
is not in¬ 
cumbent. 


Art 322. Iddat whether consequent upon repu¬ 
diation or widowhood, must be observed in the 
husband’s house. 

Where repudiation or the husband’s death occurred, 
while the wife was away from the husband’s house, she 
must return to it immediately, nor must she leave it 
unless obliged to do so, unless she cannot pay the rent, 
or the house ceases to be habitable, or she has good 
reason for fearing that her property may be lost if she 
remain in her husband’s house. 

In the event of any of these cases occurring, the 
widow is at liberty to remove to some neighbouring 
dwelling, and the repudiated wife to some dwelling in 
the locality indicated by the husband. The repudiated 
wife should only leave her lodging in case of necessity. 
The widow can go out to procure what is necessary, but 
must not pass the night away from the house. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 672, 673, 674. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 12, p. 133 ; Zaidu- 
nil-Ambani, Vol. 1, p. 444. 

See Sale’s Koran, Chap. LXV, p. 454. 

Art. 323. Iddat is not incumbent on the wife 
repudiated before actual or presumed consummation of 
the marriage, nor upon the wife whose marriage is radi¬ 
cally void, and has been cancelled after a mei’e retire¬ 
ment, 1 however regular, with the husband. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 139. 

Baillie, Bk. 3, Chap. 12, p. 350 ; Zaidu-nil-Ambani, Vol. 1, 
p. 437. 

See Sale's Koran, Chap. XXXIII, p. 348. 


■ See Art. 82. 
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SECTION II.-WOMEN ENTITLED TO MAINTENANCE DURING 

THE PERIOD OF IDDAT. 

(Arts. 324—331.) 

Ar t. 324 . No dissolution of marriage, proceeding 
from the husband, releases him from the obligation to 
pay for the wife’s maintenance during her period of 
Iddat, however long its duration. Thus, in the follow¬ 
ing cases the wife, during Iddat, is entitled to main¬ 
tenance :— 

1. When, pregnant or not, she is repudiated * 1 under 
a revocable or irrevocable, imperfect or perfect form. 

2. When the marriage is dissolved by reason of an 
oath of imprecation, 2 or a vow of continence, 3 or when 
the wife is repudiated in Khula form, 4 unless at the time 
of such Khula repudiation she renounces her right to 
maintenance. 

3. When, after conversion to Islam, 5 she is separated 
from her husband, consequent upon her husband’s 
refusal to accept that faith. 

4. When the husband on attaining puberty, exer¬ 
cises his right of option 0 and dissolves the marriage. 

5. When the marriage is dissolved by reason of 
her husband’s apostasy. 7 

Notes. 

Radd-ul-Muhtar, Yol. 2, pp. 726, 727; Bahrr- 

ul-Rayek, Vol. 4, p. 217 ; Fatawa-i-Kazi Khan, Yol. 1, 

p. 200. 

Baillie, Bk. 6, Chap. 1, p. 450 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 3, pp. 145, 146 ; Zaidu-nil-Ambani, Vol. 1, 
p. 448 : (Havel, Vol. 1, p. 262. 


1 See Art. 217. * See Art. 273. 

* See Art. 335. ‘ See Art. 126. 

• See Art. 245. • See Arts. 4S, 49. 

1 See Art 303. 


Cases in 
which wife is 
entitled to 
maintenance 
during 
Iddat . 
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According to Mahomedan law a marriage is accounted to 
subsist during the period of Iddat with respect to various of its 
effects, such as obligation of alimony, residence, and so forth ; and 
hence it may be lawfully accounted to continue in force with respect 
to the woman’s inheritance, but as soon as the Iddat is accomplished, 
a further procrastination is impossible, because the marriage does 
not then continue in any shape whatever. Where, therefore, a 
man repudiates his wife, her subsistence and lodging are incum¬ 
bent upon him during the term of Iddat , whether the repudiation 
be of revocable or irrevocable kind—In the matter of Din Muham¬ 
mad, I. L. R., 5 AIL, 226, per Mahmood, J. (1882J. 

See Shah Abu Ilyas v. Ulfat Bibi , I. L. R., 19 All., 50 (1896) ; 
Section 488 of the Code of Criminal Procedure (Act V of 1898). 

Cases where Art. 325. Where a marriage is dissolved and the 
noUoaTher wife is in no way to blame for the dissolution, she does 
maintenance n °t * * ose ^ er r *ght to maintenance. Consequent^ 7 during 
after dis- the wife’s Iddat , after a dissolution of marriage, conse- 

solution of ’ . ... 

marriage. quent upon her exercise of the right of option 1 at 

puberty, the husband is obliged to provide his wife with 

maintenance. This is also the case when the marriage 

is dissolved by reason of the inferiority of dower 2 or by 

reason of the husband’s inequality or impotency. 3 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 726 ; Fatawa-i-Alam- 
giri, Vol. 2, p. 175. 

Baillie, Bk. 6, Chap. 1, p. 450 ; Zaidu-nil-Ainbnni, Vol. l r 

p. 451. 

Cases where Art 326. ^ wife forfeits her right to maintenance 

her^ightTto ^ urin {? the period of her Iddat, 4 when she is to blame 

maintenance for the dissolution of the marriage. Thus, maintenance 
during . ° 

Iddat. is not due to the wife when, after real or presumed 
consummation, the marriage is dissolved on account of 


1 See Arts. 48, 48. 

* See Art. 52. 


* See Art. 298. 
4 See Art. 310. 
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her apostasy. 1 She is entitled only to a residence, 
provided she does not leave the same during her Iddat. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 175; Radd-ul- 
Muhtar, Vol. 2, pp. 726, 727. 

Baillie, Bk. 6, Chap. 1, p. 451 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 3, pp. 145, 146 ; Zaida-nil-Ambani, Vol. 1, 
p. 452. 

Art. 327. Where a marriage is dissolved and the 
wife is to blame for its dissolution, she loses her right to 
maintenance and cannot recover it even when the cause 
which led to the dissolution has ceased to exist. Thus, 
if a wife apostatizes and returns to Islam during her 
Iddat , 1 her return does not entitle her to maintenance. 
Nevertheless a wife, repudiated for being rebellious,* 
can claim maintenance if she returns to her husband’s 
house. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 175. 

Baillie, Bk. 6, Chap. 1, pp. 451, 453 ; Zaidu-nil-Ambani, 
Vol. 1, p. 453. 


Art 328. A child wife who has not yet attained 
puberty and who commences an Iddat by months, but 
becomes subject to menstruation before the period is 
completed, receives maintenance during the additional 
Iddat, which she is obliged to observe for the three 
full periods of her courses. The same applies to a 
wife who during the period of Iddat, passes two 
periods of her courses, but then ceases to menstruate 
owing to illness or any other cause. Should the courses 
re-appear before her change of life, she is entitled to 


Where wife 
loses her 
right to 
maintenance 
for having 
changed her 
religion. 


Other cases 
where wife 
is entitled 
to mainte¬ 
nance. 


• See Art. 310. 


* See Art. 171. 
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Where 
maintenance 
has not been 
fixed by 
judge. 

n. 


8 


Where 
maintenance 
is fixed by 
mutual 
agreement. 


Widow is not 
entitled to 
maintenance. 


maintenance until three menstrual periods have expired. 

Notes 

Fatawa-i-Alamgiri, Vol. 2, p. 175 ; Fatawa-i-Kazi 
Khan, Vol. 1, p. 200. 

Zaidu-nil-Ambani, Vol. 1, p. 454. 

Art. 329 A wife whose maintenance has not been 
fixed by the judge or by her husband, forfeits her 
right to maintenance, if she does not lay claim to it 
during the period of her Iddat,' or within one month of 
its expiry. 

Notes. 

Fatawa-i-Kazi Khan, Vol. 1, p. 201. 

Baillie, Bk. 6, (Jbap. 1, p.452; Zaidu-nil-Ambani, Vol. 1, 
p. 455. 

Art. 330. Where the wife is in Iddat, 1 the main¬ 
tenance, if fixed by an order of the judge or by mutual 
agreement, is not lost when the period of Iddat expires 
without any claim having been made. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 726. 

Zaidu-nil-Ambani, Vol. 1, p. 456. 

Art. 331. A widow is not entitled to maintenance, 
even though she is pregnant. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 175; Radd-ul-Muh¬ 
tar, Vol. 2, p. 726. 

Baillie, Bk. 6, Chap. 1, p. 452 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 4, Chap. 4, s. 2, p. 145 ; Zaidn-nil-Ambani, Vol. 1, p. 457 ; 
Clavel, Vol. 1, p. 362. 


' See Art. 310. 



BOOK IV 

CHILDREN. 


(Arts. 332—434.) 


CHAPTER I. 

PATERNITY AND FILIATION. 

(Arts. 332—364.) 

SECTION I. — CHILDREN BORN OF A VALID MARRIAGE. 

(Arts. 332—340.) 

Art. 332. The shortest period of gestation recog¬ 
nised by law is six months, the longest is two years and 
the usual period is nine months. 

Notes. 

Sharh-i-Vikaya, Vol. 2, p. 152. 

Baillie, Bk. 5, Chap. 1, pp. 390, 393 ; Zaidu-nil-Arabani, 
Vol. 2, p. 3 ; Clavel, Vol. 1, p. 272. 

See Sale’s Koran, Chap. XXXI, p. 336, and Chap. XLVI, 
p. 408 ; Section 112 of the Indian Evidence Act (I of 1872). 

Art. 333. When a child is born six full months at 
least after the celebration of a valid marriage, the 
paternity is established from the husband, but the 
paternity of a child, -born within six months of the 
celebration of the marriage, is only established from the 
husband when he formally acknowledges the child. 


Recognised 
period of 
gestation. 


Child born 
six full 
months from 
the date of a 
valid mar¬ 
riage. 
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Notes. 

Sharh-i-Vikaya, Vol. 2, pp. 143, 150, 151. 

Baillie, Bk. 5, Chap. 1, pp. 390, 391 ; Hamilton’s Hedayah, 
Vol, 1, Bk. 4, Chap, 13, p. 137 ; Zaidu-nil-Ambani, Vol. 2, p. 4. 
See Notes to Art. 350. 


Where hus¬ 
band denies 
legitimacy 
of a child 
born after 
six full 
months from 
date of mar¬ 
riage. 


Art. 334. Should the husband deny the legitimacy 
of the child which his wife bears after six full months of 
marriage, the child is not to be held illegitimate, unless 
such denial is made under the conditions laid down in the 
following Articles, and until the husband and wife have 
appeared before a judge and have taken the oath against 
each other, upon which the judge has made an order for 
their separation. 


Notes. 

Sharh-i-Vikaya, Yol. 2, pp. 143, 150. 

Baillie, Bk. 3, Chap. 10, pp. 334, 336 ; 2aidu-nil-Ambani, 
Vol. 2, p. 5. 

See the Indian Oaths Act (X of 1873). 


Conditions 
necessary for 
husband and 
wife to 
demand 
oath of Iran. 


Art. 335. To enable both husband and wife to 
demand the oath of lian or imprecation, the following 
conditions are necessary :— 

The marriage must have been validly contracted 
and must still subsist, or if it is dissolved, the dissolu¬ 


tion must have taken place under a revocable form 1 and 
the wife’s period of Iddat 1 must not have expired. The 
husband and wife must both be capable of actually 
giving testimony before a judge, that is. to say, they 
must both be Muslims, of sound mind, adult, not dumb, 


and must not have been fined or have suffered corporal 
punishment for a penal offence ; lastly, it is necessary 
that the wife hitherto has borne a virtuous character. 


• See Art. 217. 


’ See Art. 310. 
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If, while fulfilling these conditions, both husband 
and wife comply with the formalities necessary for the 
oath the judge will immediately pronounce their separa¬ 
tion, declare the child illegitimate and order it to be 
left in the mother’s custody. 

If the married parties refuse to take the oath, or 
if both or one of them should be incapable of taking it, 
the paternity of the child shall in all cases be established 
from the husband. Where the husband retracts before 
or after taking the oath or before judicial separation 
takes place, he is liable to a fine or imprisonment, and 
the judge will declare the child legitimate. 

Notes. 

Umdat-ul-Riayali, p. 126; Fatawa-i-Alamgiri, 
Vol. 2, pp. 151, 152, 153; Sharh-i-Vikaya, Vol. 2, 
p. 126; Hidaya, Vol. 2, p. 399 ; Radd-ul-Muhtar, 
Vol. 2, pp. 637, 640. 

Hamilton’s Hedayab, Vol. 1, Bk. 4, Chap. 10, pp. 123-125 ; 
Zaidu-nil-Ambani, Vol. 2, p. 8. 


Art. 336. A husband, in accordance with the 
custom of the locality, can only disown a child, either 
on the day of his birth, or at the time of purchasing 
the articles necessary in view of its birth, or during 
the period of rejoicing. On the other hand if the hus¬ 
band is absent, he must disown the child immediately he 
is informed of its birth. 


Notes- 

Radd-ul-Muhtar, Vol. 2, p. 641. 

Baillie, Bk. 3, Chap. 10, pp. 339, 340 ; Hamilton’s Hedayab, 
Vol. 1, Bk. 4, Chap. 10, p. 126 ; Zaidu-nil-Ambani, Vol. 2, p. 5 ; 
Clavel, Vol. 1, p. 274. 


Where 
husband 
disown a 
child. 
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Cases where 
a child 
cannot be 
held illegi¬ 
timate even 
after hus¬ 
band and 
wife have 
been judi¬ 
cially sepa¬ 
rated. 


Legal status 
of illegi¬ 
timate child. 


Art. 337. In the following cases, a child is not 
declared illegitimate, even though the husband and wife 
have complied with the formalities necessary for the 
oath of imprecation, and the judge has pronounced their 
separation:— 

1. When the child is disowned after expiry of the 
prescribed periods. 

2. When the child is disowned after having been 
formally or tacitly acknowledged by the husband. 

3. When the child dies before the decree of 
separation, whether it is disowned before or after its 
death, or before or after the oath has been taken. 

When, after judicial separation and declaration of 
child’s illegitimacy, the wife bears another child con¬ 
ceived at the same time. In this case the paternity of 
both the twins is established from the husband, and the 
declaration of illegitimacy is cancelled. 

5. When the child is disowned after a judicial 
decree establishing its paternity. 

6. When either husband or wife should die, after 
the child is disowned but before the decree of separation. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 640. 

Baillie, Bk. 3, Chap. 10, pp. 340 ; 342 ; Zaidu-nil-Ambani, 
Vol. 2, p. 6 ; Clave), Vol. 1, p. 275. 

Art. 338. A child declared illegitimate by the 
judge is excluded from all right of inheritance, and 
forfeits its right to maintenance. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 642, 643. 

Baillie, Bk. 3, Chap. 10, p. 342 ; Zaidu-nil-Ambani, Vol. 2, 

p. 10. 

See Section 488 of the Code of Criminal Procedure (Act V 
of 1898). 
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Art. 339 Where a father acknowledges the child 
of his dead and disowned son, such acknowledgment is 
valid, and the father, though liable to a judicial penalty, 
can inherit from his son. 

The acknowledgment of the child of a dead and 
disowned daughter, is not valid, and the father cannot 
inherit from the daughter. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 130. 

Zaiiln-nil-Ainbani, Vol. 2, p. 12. 

Art. 340. Separation consequent upon a reciprocal 
oath of lian, constitutes an irrevocable repudiation. 1 

The marriage is deemed to exist until the judge 
has pronounced the separation of the married parties, 
and should one die before the order is pronounced, the 
other, if capable, would inherit from the deceased : but 
the husband who has demanded the oath of lian is 
forbidden to have any communication or dealings with 
his wife. 

So long as they remain capable of giving testimony 
before a judge, the husband and wife whose marriage 
has been dissolved by a reciprocal oath cannot marry 
each other again. If both, or either of them, should 
lose the capacity to give such testimony, their union 
would be lawful whether it takes place during or after 
the period of the wife’s Iddcit. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, pp. 130, 131 ; Radd-ul- 
Muhtar, Vol. 2, pp. 639, 640 ; Hidaya, Vol. 2, p. 379. 

Bnillie, Bk. 3, Chap. 10, pp. 335, 337, 342 ; Zaidn-nil- 
Ambani, Vol. 2, p. 12 ; Clavel, Vol. 1, 240. 


Where 
father 
acknow¬ 
ledges child 
of his dead 
and dis¬ 
owned son. 


Effect of 
separation 
consequent 
upon oath 
of lian. 


* See Art. 239. 
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Paternity o 
a child born 
before 
parties are 
separated in 
a marriage 
radically 
void. 


Paternity of 
a child born 
of cohabita¬ 
tion by 
mistake. 


Paternity of 
a child born 
of a seduced 
woman. 


SECTION. II.-CHILDREN BORN OF A VOID MARRIAGE. 


(Arts. 341-343.) 

Art. 341. When a wife, whose marriage is radically 
void, bears a child before voluntary or judicial separation, 
and at a date full six months after marriage, counting 
from the consummation and not from its celebration, 
paternity is established from the husband, even without 
his formal acknowledgment and without his being able 
to disown the child. 

Where the child is born after judicial or voluntary 
separation, paternity cannot be established from the 
husband, unless it is born within the period of two full 
years from the annulment of the marriage. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 381, 676. 

Baillie, Bk. 3, Chap. 10, p 840 ; Hamilton’s Hedayah, Vol. 
1, Bk. 4, Chap. 13, p. 136 ; Zaidu-nil-Ambani, Vol. 2, p. 14. 

See Section 112 of the Indian Evidence Act (I of 1872). 

Art. 342. Where a child, born after cohabitation 
by mistake, arising either in respect of the wife’s lawful¬ 
ness, or by reason of a defect in the marriage contract, is 
acknowledged, it is legitimate. 

Notes. 

Bahrr-ul-Rayek, Vol. 4, p 172 ; Umdat-ul-Riaya, 
Vol. 2, p. 145 ; Radd-ul-Muhtar, Vol. 2, p. 677. 

Zaidu-nil-Ambani, Vol. 2, p. 15. 

Art. 343. Where a woman, pregnant by illicit 
intercourse is married by her seducer, the paternity 
of the child, if born at least six| full months from the 
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date of the marriage, 1 is established from the husband, 
who cannot disown it. 

If the child is born within the above mentioned 
period, the paternity is not established from the husband 
unless he acknowledges the child, without declaring 
it to be illegitimate. 

Notes. 

Fatawa-i-Alamgiri, Yol. 2, p. 165. 

Zaidu-nil-Ambani, Yol. 2, p. 17. 

SECTION III.-CHILDREN BORN TO REPUDIATED WIVES, 

OR TO WIDOWS. 

(Arts. 344—347.) 

Art. 344. When an adult wife repudiated under a 
revocable form 8 bears a child before having announced 
the termination of her Iddat, 3 the paternity of the 
child is established from the husband. Where the 
marriage was dissolved under an irrevocable form of 
repudiation, 4 imperfect or perfect, and the wife, without 
having announced the termination of her Iddat, bears 
a child, paternity is established from the husband, 
without his acknowledgment being necessary and with¬ 
out his being able to disown the child. 

Notes. 

Radd-ul-Muhtar, Yol. 2, pp. 676, 677, 678. 

Hamilton’s Hedayab, Yol. 1, Bk. 4, Chap. 13, pp. 134, 135 ; 
Zaidn-nil-Anibiini, Vol. 2, p. 18. 

Art. 345. Where a widow, or a wife repudiated 
under any form of repudiation 5 whatever, has announced 
the termination of Iddat 6 , and the announcement in each 


■ See Art. 333. • See Art. 310. • See Art. 217. 

• See Art. 227. • See Art. 239. ' See Art. 310. 


Paternity of 
a child born 
of a woman 
observing 
Iddat conse¬ 
quent upon 
a revocable 
repudiation. 


Paternity of 
a child born 
of a widow 
observing 
Iddat or a 
repudiated 
wife. 
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Case of 
young wife 
not subject 
to menstrua¬ 
tion who be¬ 
comes preg- 
mant during 
Iddat 


instance, is justified by the time elapsed since the dis¬ 
solution of the marriage, the paternity of a child born 
by either woman, is established, provided that the child 
is born within six full months of the said announce¬ 
ment, or within two years of the dissolution of the 
marriage. 

Should, however, the birth take place within six 
months of the announcement, but at the end of, or after, 
two years from the dissolution of the marriage, the 
paternity cannot be established either from the 
deceased or the repudiating husband. 

Notes. 

Radd-ul Muhtar, Vol. 2, pp. 678, 679. 

Hamilton’s Hedayah. Vol. 1, Bk. 4, Chap. 13, p. 136 ; Zaidu- 
nil-Ambani, Vol. 2, p. 20. * 

See Section 112 of the Indian Edidence Act (I of 1872). 

Art. 346. Where a young wife, before being subject 
to menstruation, is repudiated after consummation of the 
marriage and, not having declared herself to be pregnant 
at the time of repudiation or announced that her Iddat' 
has terminated, bears a child within a period of nine full 
months from the day of her repudiation 2 , the child is held 
to be legitimate ; but this is not so if the child is born 
at the end of, or after, nine full months. 

Where, however, she has announced the termina¬ 
tion of her Iddat, and bears a child within six full 
months of the said announcement and within nine 
months of her repudiation, the paternity of the child 
is established from the husband, but this is not so 
when the child is born at the end of, or after, six full 
months from the said announcement. 


1 See Art. 310. 


* See Art.-217. 
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And where before menstruation, she claims to be 
pregnant at the time of repudiation and bears a child, 
paternity shall be established from the husband if the 
child is born within two years of the dissolution of 
marriage under an irrevocable form, 1 or within the 
twenty-seven months of its dissolution under a revoc¬ 
able form. 2 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 677, 678. 

Hamilton’s Hedayab, Vol. 1, Bk. 4, Ohap. 13, p. 135 ; 
Zaidu-nil-Ambani, Vol. 2, p. 21. 

Art. 347. Where, before menstruating the young 
wife is left a widow and not having declared herself 
pregnant at her husband’s death, bears a child before 
having announced the termination of her Iddat, the 
paternity is established from the deceased husband, 
provided the child is born within a period of ten months 
and ten days from the husband’s death, but this is not 
so if the child is born at the end of, or after, that 
period. 

If, however she claims at her husband’s death to be 
pregnant, the paternity of the child she bears is 
established from the deceased husband, provided the 
child is born within the period laid down in the preced¬ 
ing Article. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 678 ; Fatawa-i-Alam- 
giri, Vol. 2, pp. 163, 164. 

Zaidu-nil-Ambani, Vol. 2, p. 21. 

See Section 112 of the Indian Evidence Act (I of 1872). 


Where a 
young wife 
not subject 
to menstrua¬ 
tion becomes 
a widow, and 
bears a child 
within ten 
months and 
ten days 
of her 
husband's 
death. 


1 See Art. 239. 

AR, IML 


* See Art. 227. 


13 



194 


INSTITUTES OF MUSSALMAN LAW. 


Where a 
married 
woman 
claims to 
have given 
birth to a 
child. 


When a 
woman ob¬ 
serving 
Iddat asserts 
that she bore 
a child with¬ 
in two years. 


SECTION IV.-PROOF OF BIRTH, ACKNOWLEDGMENT OF 

PATERNITY, FILIATION, AND FRATERNITY. 

(Arts. 348—355.) 

Ar t.. 348 When, during the subsistence of the 
marriage, a married woman claims to have given 
birth to a child, whose birth or identity is denied 
by the husband, the testimony of a trustworthy 
Muslim midwife is sufficient to establish its birth and 
identity. 


Notes. 

Hedaya, Vol. 2, p. 412 ; Bahrr-ul-Rayek, Vol. 4, 
pp. 175, 176. 

Baillie, Bk. 5, Chap. 1, p. 389 ; Chap. 2, p. 407 ; Hamilton’s 
Hedayah, Vol. 3, Bk. 24, Chap. 5, p. 426; Zaidu-nil-Ainbani. 
Vol. 2, p. 24 ; Clavel, Vol. 1, p. 284. 

See Section 112 of the Indian Evidence Act (1 of 
1872). 


Art. 349. While observing Iddat, 1 either conse¬ 
quent upon her husband’s death or upon a revocable 2 
or irrevocable 3 repudiation, if a woman asserts that site 
bore a child within two years of the dissolution of the 
marriage, and the birth is denied by the husband or his 
heirs, such birth can only be proved by the declar¬ 
ation of two trustworthy male witnesses or by that 
of one male witness and two female witnesses of good 
reputation, unless the husband or his heirs had previously 
admitted that the woman was pregnant or unless the 
signs of pregnancy were plainly manifest. 


1 See Art. 310. * See Art. 227. 8 See Art. ‘239. 
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Notes. 

Tahtavi, Vol. 2, p. 235 ; Radd-ul-Muhtar, Vol. 2, 
pp. 679, 680. 

Baillie, Bk. 5, Chap. 2, p. 407 ; Hamilton’s Bedayab, Vol. 3, 
Bk. 24, Chap. 5, p. 426 ; Zaidu-nil-Ambani, Vol. 2, p. 25 ; Clavel, 
Vol. 1, p. 284. 


Art. 350. When a man acknowledges as his son, 
a child of unknown parentage, and the difference 
between their ages renders the relationship possible, 
the man’s declaration is by itself sufficient to establish 
the paternity, whether or not the child gives its formal 
consent having reached the age of reason, 1 or whether- 
the acknowledging party makes the declaration while 
in a state of good health, or during his last illness. 

Such acknowledgment produces the same effects as 
does lawful paternity, and entitles the child so acknow¬ 
ledged to maintenance and to paternal care, and gives 
it the right to a share with the other heirs in the 
estate of the person who acknowledges it, and in that 
of the latter’s father, even though the latter and the 
other heirs do not acknowledge the child’s filiation. 

If, after acknowledging a child, the man dies and 
the child’s mother claims to have been his wife and that 
the child was born of their marriage, she is entitled to 
her lawful share in the estate of the deceased, provided 
always that its maternity is established and that the 
woman is a Muslim. 

But if the heirs do not acknowledge her as their 
father’s wife, or if they dispute the fact of her being 
a Muslim, she cannot inherit unless she can establish 
her claim by trustworthy evidence. 


Where a 
man ac¬ 
knowledges 
as his son a 
child of 
unknown 
parentage. 


1 See Art. 565, 
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The same rule will apply if either the maternity of 
the child or the woman’s faith is unknown, even though 
the heirs offer no opposition. 

Notes. 

Bahrr-ul-Rayek, Yol. 7, p. 278 ; Radd-ul-Muhtaiv 
Vol. 4, pp. 151, 512. 

Baillie, Bk. 5, Chap. 2, pp. 405, 408, 409, 410 ; Hamilton’s 
Hedayah, Yol. 3, Bk. 25, Chap. 3, p. 439 ; Zaidu-nil-Ambani r 
Yol. 2, p. 27 ; Clavel, Vol. 1, p. 283. 

Where a Mahomedan cohabited with a woman as man and 
wife, and recognised a girl as his, according to Mahomedan law, 
such child is entitled to inheritance, provided her parentage be 
not commonly imputed to another— Khairat Ali v. Zahuran , 5 Sel. 
Rep., S. D. A., 19 (1830). 

Where there is a clear and open declaration of paternity r 
the onus of showing that marriage was impossible is on the other 
side. An acknowledgment of paternity will itself raise the 
presumption of marriage between the person who makes it and 
the mother of the child— Rook Begum v. Walagowhur Shah,. 
3 W. R., 187 (1865). 

Mahomedan law is scrupulous in bastardizing the issue of 
any connection, in which it can be shewn by presumption that 
there has been cohabitation and acknowledgment of paternity— 
Roshun Jalian v. Syed Enaet Hossein , 5 W. R., 4 (1866). 

The presumption of legitimacy from marriage follows the 
bed, and whilst the marriage lasts, the child of the woman is 
taken to be the husband’s child ; but this presumption follows the 
bed, and is not antedated by relation. An antenuptial child is 
illegitimate. A child born out of wedlock is illegitimate ; if 
acknowledged he acquires the status of legitimacy under Maho¬ 
medan law. Where, therefore, a child really illegitimate by birth 
becomes legitimated, it is by force of acknowledgment, express 
or implied, directly proved or presumed— Ashrufood Doxvlah 
v. Hyder Hossein , 11 M. I. A., 94 (1866). 

The acknowledgment of a Mahomedan child confers on it 
the status of a legitimate son, and on its mother to whom the 
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declaration also extends that of a lawful wife— Wise v. Sunda - 
loonissa, , 7 W. R., 13, P. C. (1867). 

According to Mahomedan law the acknowledgment of the 
father renders the son or daughter a legitimate child and an heir, 
unless it is impossible for the son or daughter to have been so— 
*Oothda Beebee v. Syud Shah Jonah , 5 W. R., 132, per Peacock, 
C. J. (1866). 

Where a Mahomedan acknowledges a person to be his 
daughter, he must be taken to mean his legitimate daughter 
unless the contrary appears— Fuzeelun Beebee v. Omdah Bebee , 

10 W. R., 469 (1868). 

An acknowledgment of a child is valid, firsts when the 
age of the parties admits of the party acknowledged being born 
of the acknowledger ; secondly , when the descent of the 
acknowledged has not been established from another; and thirdly , 
when the acknowledged, supposing it able to give an account 
of itself, confirms the acknowledger in his acknowledgment. 
A child, therefore, born out of wedlock, if acknowledged, 
acquires the status of legitimacy— Nujeeb-oonissa v. Zumeerun , 

11 W. R., 426, per Kemp, J. (1869). 

An acknowledgment by a Mahomedan father renders a son 
or daughter a legitimate child and heir— Wuheedun v. Wusee 
Ilossein , 15 W. R., 403 (1871). 

The legitimacy or legitimation of a child of Mahomedan 
parents may properly be presumed or inferred from circumstances, 
without proof either of marriage between the parents or of any 
formal act of legitimation— M, Ismal Khan v. Fidayat-un-Nissa , 
I. L. R., 3 All., 723 (1881). 

Where a Mahomedan lived and cohabited with a woman, and 
a son was born in his house, who was acknowledged and recog¬ 
nised by him as his son, held, that such acknowledgment gave 
the son the status of an heir capable of inheriting as being of 
legitimate birth— M. Azmat Alt Khan v. Lalli Begum , I. L. R., 
8 Cal. 422 ; L. R., 9 I. A., 8 (1881). 

The acknowledgment and recognition of children by a Maho¬ 
medan as his sons gives them the status of sons capableof inheriting 
as legitimate sons— Sadakat Ilossein v. Mahomed Yusuf\ 1. L. R,, 10 
Cal., 663 ; L. R., 11 I. A., 31 (1883) ; Muhammad Allaliadad v. 
Muhammad Ismail , 1. I. R., 8 All., 234, per Petheram, C. J. (1886). 
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According to Mahomedan law a child really illegitimate by 
birth, becomes legitimated by force of an acknowledgment, 
expressed or implied, directly proved or presumed —Abdul Bazak 
v. A act Mahomed Jaffar Bindanim , I. L. R., 21 Cal., 666 ; L. R., 
21 i/A., 56 (1893). 

See Jeswunt Sing v. Jet Sing , 3 M. 1. A., 245 (1844) ; 
Mahomed Reza v. Inait Razza , S. D. A., Dec. Beng. 18 (1848) ; 
Waliullali v. Miran Sahib , 2 Bom. H. 0. R., 285, per Couch, 0. J. 
(1864) ; Mahtala Bibee v. Ilaleemoozooman , 10 C. L. R., 293 
(1881) ; Man Bibi v. Lalon Bibi , I. L. R., 27 Cal., 801 (1900). 

Where there is no evidence of treatment tantamount to 
acknowledgment of children, it is impossible to distinguish the 
cohabitation from a cohabitation between a man and his 
concubine— Masit-un-nissa v. Pathani , I. L. R., 26 All., 295 
(1904). 

The doctrine of acknowledgment is not applicable to a case 
in which the paternity of a child is known, and it cannot be called 
in to legitimatize a child which is illegitimate by reason of the 
unlawfulness of the marriage of its parents —Azizunnissa Khotoon 
v. Karimimissa Khatoon , I. L. R., 23 Cal., 130 (1895). 

See Liaqat Ali v. Karimunnissa , I. L. R., 15 All., 396 r 
(1893) ; Dhan Bibi v. Lalon Bibi , I. L. R., 27 Cal. r 
801 (1900). 

Unless there is an absolute bar or impediment to a valid 
marriage, acknowledgment has the effect of legitimation where 
either the effect of the marriage or its exact time with reference to 
the legitimacy of the child’s birth, is a matter of uncertainty. 
There can be no doubt that the doctrine of acknowledgment 
is an integral portion of Mahomedan family law, and the 
conditions under which it will take effect must be determined 
with reference to Mahomedan jurisprudence, rather than the 
Evidence Kc\r—Fazilatunnissa v. Kamarunnissa , 9 C. W. N. 352 
(1904).. 

See Nujmooddeen v. Zuhooran , 10 W. R., 45 (1868) ; Ashruf 
Ali v. Ashad Ali , 16 W. R. 260 (1871) ; Nabokant Roy v. Malta - 
tala Bibee y 20 W. R. 164 (1873) ; Bntoolun v. Koolsom , 25 
W. R. 444 (1876), 

See section 50 of the Indian Evidence Act (.1 of 1872); 
Notes to Art. 148. 
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Art. 351. Where a woman who is neither married Where a 
nor observing Iddat 1 , acknowledges as son, a child of knowledges 
unknown parentage whose age renders such relationship unknow^f 
possible, her acknowledgment shall be recognised in so P !,re,,ta s e - 
far as she is personally concerned, whether or not the 
child gives its formal consent to the acknowledgment on 
reaching the age of reason.* 

This acknowledgment entitles the mother and the 
child so acknowledged to inherit from each other provid¬ 
ed thej’ have no other heirs. 


Notes. 

Kadd-ul-Muhtar, Vol. 4, p. 512. 

Baillie, Bk. 5. Chap. 2, p. 407^ Zaidu-nil-Ambani, Vol. 2, 
p. 28, Clavel, Yol. 1, p. 284. 


Art. 352. Where a child, of either sex, and of Where 
unknown parentage, acknowledges a man as father or a either sex 
woman as mother, and if the difference in the respective esas 
ages renders the relationship possible, the child’s fatherora 

o r 1 7 woman as 

declaration, supported by the formal assent of the party mother. 

acknowledged, is sufficient to establish the paternity or 
maternity as the case may be. Such an acknowledg¬ 
ment renders the child liable for the performance of all 
the duties due towards a father or a mother, and makes 
it binding upon either of the latter as the case may be, 
to provide for the child’s maintenance, to watch over 
its education, and to fulfil the other duties incumbent 
on parents. 

On the death of either parent or child, the survivor 
is entitled to his or her share in the estate of the 
deceased. 


1 See Art. .310. 


* See Art. 5(55. 
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Notes. 

Durrul-Mukhtar, Vol. 3, p. 87. 

Baillie, Bk. 5, Chap. 2, p. 405 ; Hamilton's Hedayah, Vol. 3, 
Bk. 25, Chap. 3, p. 439 ; Zaidu-nil-Ambani, Vol. 2,p. 30. 

Where a Art. 353. The acknowledgment of a man, whose 

knowledges parentage is unknown, as brother, is only binding on the 
as°brother" acknowledging party and does not affect the latter’s 
brothers or other co-heirs. 

Notes. 

Hidaya, Vol. 3, pp. 228, 229 ; Radd-ul-Muhtar, 
Vol. 4, pp. 512, 513. 

Baillie, Bk. 5, Cbap. 2, p. 406 ; Hamilton’s Hedayah, Yol. 3, 
Bk. 25, Chap. 8, p. 440 ; Zaidu-nil-Ambani, Yol. 2, p. 30 ; 
Clavel, Vol. 1. p. 225. 

See Shahebzadi Begum v. Himmut Bahadur, 4 B. L. R., A.C., 
103 (1869) ; 13 B. L. R., 182, P. C. (1873). 

Art. 354. A child of known parentage cannot be 
validly acknowledged. Such an acknowledgment does 
not entail the oblgation of paying costs of Hazanali ’, 
knowledged. nor does it create prohibition of marriage, nor on the 
death of one party does the survivor inherit from the 
deceased. 

Notes. 

Hidaya, Vol. 3, p. 227. 

Zaidu-nil-Ambani, Vol. 2, p. 32 ; Clavel, Vol. 1, pp. 286, 288. 
See Sale’s Koran, Chap. XXXIII, p. 341. 

Testimony Art. 355. Paternity, filiation, fraternity and all 

establish other relationship can be established by the testimony of 
relationship. trustworthy male witnesses, or by that of one male 

and two female witnesses. 


A child of 
known 
parentage 
cannot be 
validly ac- 


1 Or custody of the child, See Art. 380. 
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Notes. 

Zaidu-nil-Ambani, Vol. 2, p. 33. 

See Sections 50, 51 of the Indian Evidence Act (I of 1872). 


SECTION V. FOUNDLINGS (LAKEET). 

(Arts. 356—564.) 

Art. 356 An abandoned child whether illegiti¬ 
mate or not, deserves the compassion of its fellow 
creatures, and whosoever finds such a child and leaves 
it to its fate or, after receiving and sheltering it, 
subsequently abandons it, fails in his duty. 

Notes. 

Radd-ul-Muhtar, Vol_3, pp. 341, 342. 

Hamilton’s Hedayah, Vol. 2, Bk. 10, p. 206 ; Zaidu-nil- 
Ambani, Vol 2, p. 35. 

Art. 357. Every foundling is held to be a Mus¬ 
lim even when found by a person who is a non- 
Muslim, unless it is discovered in a quarter exclusively 
inhabited by Jews or Christians. 

Notes. 

Radd-ul-Muhtar, Vol. 3, pp. 342, 345. 

Hamilton’s Hedayah, Vol. 2, Bk. 10, pp. 206, 237; Zaidu-nil- 
Ainbani, Vol. 2, p. 36. 

Art. 358. Without lawful reasons, no one, not even 
a judge, is entitled to remove a foundling from the person 
who finds and shelters it. 

Where two persons of different religious persuasion 
discover a foundling, preference shall be given to the 
Muslim. If neither are Muslims and if both claim 
the child and are of a similar condition in life, the 
judge will decide to whom the child shall be entrusted. 


A foundling 
when dis¬ 
covered 
should be 
taken care 
of. 


Every 
foundling is 
held to be a 
Muslim 
except when 
found in a 
Christian or 
Jewish 
quarter. 


Rights of 
persons over 
foundling. 
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Property on 
the found¬ 
ling is the 
child’s own. 


Responsibi¬ 
lities of a 
person shel¬ 
tering a 
foundling. 


Acknowledg 
ment of a 
foundling 
that is 
living. 


Notes. 

Radd-ul-Muhtar, Vol. 3, p. 343. 

Hamilton’s Hedayab, Vol. 2, Bk. 10, p. 206 ; Zaidu-nil- 
Ambani, Vol. 2, p. 37. 

Art. 359. Property found on the child is the child’s 
own. The person sheltering the child, if so authorized, 
may use a portion of such property for its mainte¬ 
nance ; any sum he himself pays cannot be recovered 
without an order from the judge. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 345 ; Fatawa-i-Kazi 
Khan, Vol. 4, p. 359. 

Hamilton’s Hedayab, Vol. 2, Bk. 10, pp. 206, 207 ; Zaidu-nil- 
Ambani, Vol. 2, p. 37. 

Art. 360. Any person sheltering a foundling must 
educate it and have it taught a suitable trade or 
profession. Such person is justified in making the child 
accompany him wherever he goes, and in receiving gifts 
and remunerations made in the child’s favour. 

Notes. 

Radd-ul-Muhtar, Vol. 3, p. 345 ; Hedaya, Vol. 2, 
p. 593. 

Hamilton’s Hedayab, Vol. 2, Bk. 10, p. 208 ; Zaidu-nil- 
Ambani, Vol.2, p. 38. 

Art. 361. Where a foundling is acknowledged while 
alive, a mere declaration is sufficient to establish 
paternity, even when it is made by a Christian or Jew. 

Notes. 

Radd-ul-Muhtar, Vol. 3, pp. 343, 344, 345. 

Hamilton’s Hedayah, Vol. 2, Bk. 10, pp. 206, 207 ; Zaidu- 
nil-Ambani, Vol. 2, p. 39 ; Clave!, Vol. 1, p. 291. 
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Art. 362. Where two persons, neither of whom 
originally received and sheltered the child, acknowledge 
paternity in respect of a foundling, failing proof to the 
contrary, the prior claim will be admitted. 

Where the two claims are made simultaneously, the 
claimant who can indicate some distinguishing mark on 
the child’s body, shall have preference, in default of 
stronger proof by the other party. 

Notes. 

Radd-ul-Muhtar, Yol. 3, pp. 343, 344. 

Hamilton’s Hedayab,Vol. 2, Bk. 10, p. 207; Zaidu-nil-Ambani, 
Vol. 2, p. 40. 

Art. 363. Where a foundling is acknowledged as 
her son by a married woman, the maternity can only be 
established by the husband giving his formal assent to 
her acknowledgment, or by the woman proving that the 
child was the issue of her union with the husband. If 
necessary she can establish the child’s identity by the 
deposition of a midwife. 

Where a woman is not married, the declaration of 
two men, or that of one man and two women, is necessary 
to establish her claim to the maternity of a foundling. 

Notes. 

Radd-ul-Muhtar, Vol. 3, pp. 343, 344. 

Zaidn-nil-Ambani, Yol. 2, p. 41. 

Art 364. Where the foundling is destitute and 
acknowledged by nobody, and where the person who 
discovers the child will not be burdened with its mainte¬ 
nance and education, and on proof that when it was found 
nothing was known of its parents, the State 1 becomes 
responsible for its maintenance and education. 

1 Hail nl-mal or public treasury. 


Where two 
persons lay 
claim to a 
foundling. 


Where a 
married 
woman ac¬ 
knowledges 
a foundling. 


Where a 
foundling is 
destitute 
and acknow¬ 
ledged by 
nobody, res¬ 
ponsibility 
for its main¬ 
tenance falls 
on the State. 
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Notes. 

Radd-ul-Muhtar, Yol. 3, p. 342. 

Hamilton’s Hedayak, Yol. 2, Bk. 10, p. 206; Zaidu-nil-Ambani, 
Yol. 2, p. 43. 


CHAPTER II. 


THE DUTIES OF PARENTS TOWARDS THEIR CHILDREN. 


(Arts. 305—407.) 


Father must 
educate; his 
children 
with due 
regard to 
his condi¬ 
tion in life. 


Art. 365. It is the duty of every father to attend 
to the education of his child, and in accordance with his 
own condition in life and the child’s aptitude, to see that 
it is taught a trade or profession. He must protect his 
child’s interests, and where it has no means of its 


own, he is bound to maintain the child, if a boy, until 
he can earn his own living, if a girl, until she is married. 


The mother, on her part, must see that her child is 
properly cared for, and in certain cases must herself 
suckle the child. 


Notes. 


Bahrr-ul-Rayek, Vol. 4, p. 180 ; Radd-ul-Muhtar, 
Yol. 2, p. 732. 


Zaidu-nil-Ambani, Vol. 2, p. 43. 


SECTION 1.-SUCKLING (RAZAAT) 

(Arts. 385—374.) 

Oases where Art. 366. A mother is bound to suckle her child 

a mother is 

bound to in three cases :— 

suckle her 

child herself. l. When neither the father nor the child can 
afford to pay for a wet-nurse, and no one can be found to 
suckle the child gratuitously. 

2. When no other nurse than the mother is 
obtainable. 
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3. When the child refuses to take the breast of 
any other woman. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 732. 

Baillie, Bk. 6, Chap. 2, p. 455 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 4, p. 146 ; Zaidu-nil-Ambani, Vol. 2, p. 45. 

Art. 367. Where a mother refuses to suckle a 
child and there is no obligation on her part to do so, the 
father must procure a wet-nurse who will suckle the 
child at its mother’s residence. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 732. 

Baillie, Bk. 6, Chap. 2, p. 455 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 4, p. 146 ; Zaidu-nil-Ambani, Vol 2, p. 46. 

Art. 368. A mother who suckles her own child 
during the subsistence of her marriage with the child’s 
father or during the period of Idclat 1 consequent upon a 
revocable repudiation, 2 is not entitled to remuneration 
for so doing. Should, however, a husband engage his 
wife to suckle his child by another bed, she would be 
entitled to remuneration. 


Notes. 

Radd-ul-Muht&r, Vol. 2, p. 733. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 15, s. 4, p. 146 ; 
Zaidu-nil-Ambani, Vol. 2, p. 46. 

Art. 369. A wife, who is irrevocably repudiated 
and who suckles her own child, during the period of 
Iddat 1 consequent upon such repudiation 3 by the child’s 
father, is entitled to remuneration. 


Case in 
which father 
is bound to 
provide a 
wet-nurse. 


Where a 
mother is 
entitled to 
remunera¬ 
tion for 
suckling 
child. 


Suckling 

during 

Iddat. 


• See Art. 310. 


• See Art. 227. 


• See Art. 239. 



206 


INSTITUTES OF MUSSALMAN LAW. 


Suckling 
after expiry 
of Iddat. 


Where 
mother is 
engaged to 
suckle her 
child. 


Where re¬ 
muneration 
for suck¬ 
ling is com¬ 
pounded 
for. 


Notes 

Fatawa-i-Alamgiri, Vol. 2, p. 177. 

Hamilton’s Iledayab, Vol. 1, Bk. 4, Chap. 15, s. 4, p. 146 ; 
Zaidu-nil-Ambani, Vol. 2, p. 36. 

See Sale’s Koran, Chap. LXV, p. 55. 

Art. 370. When the period of Iddat has expired, 
the repudiated mother, unless she demands higher remu¬ 
neration, is entitled to preference over a strange nurse. 

When such nurse consents to suckle the child 
gratuitously or for a salary lower than is customary, while 
the mother claims the full amount usually paid in such 
cases, the child will be confided to the strange nurse who 
must suckle it at its mother’s residence. 

Notes. 

Tahtavi, Yol. 2, p. 276 ; Radd-ul-Muhtar, Vol. 2, 
pp. 689, 733. 

Baillie, Bk. 6, Chap. 2, p. 456 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, s. 4, p. 146 ; Zaidu-nil-Ambani, Vol. 2, p. 47. 

Art. 371. When a mother who is under no obli¬ 
gation to suckle her child, 1 is engaged to do so, she 
is entitled to remuneration, even though she has made no 
actual contract to that effect with the child’s father for 
a period extending to two years. 

Notes 

Radd-ul-Muhtar, Vol. 2, p. 734. 

Zaidu-nil-Ambani, Vol. 2, p. 48. 

See Sale’s Koran, Chap. II, pp. 27, 28. 

Art. 372. Where remuneration for suckling is com¬ 
pounded for, it is equivalent to a contract for hire. 

Where a mother compounds for the suckling of the 
child by accepting a certain sum of money, such 


1 See Art. 286. 
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transaction is void if entered into during the subsistenceof 
the marriage or during the period of Iddat\ consequent 
upon a revocable repudiation 2 ; if entered into during, or 
subsequent to, Iddat consequent upon an irrevocable 
repudiation 3 , perfect or imperfect, the transaction is valid, 
and both the contracting parties must abide by their 
stipulation. 

Notes 

Radd-u 1 -Muhtar, Vol. 2, p. 734. 

Zaidu-nil-Ambani, Vol. 2, p. 49 ; Olavel, Yol. 1, p. 304. 

Art. 373. Remuneration due to the mother for 
suckling is not lost by the father’s death. It constitutes 
a debt due to the mother, and in respect of which she 
stands on an equal footing with the other creditors of 
the estate. 

Notes. 

Radd-ul-Muhtdr, Vol. 2, p. 734. 

Zaidu-nil-Ambani, Yol. 2, p. 49. 


Art. 374. A hired wet-nurse, upon expiry of her 
agreement, can be compelled to renew it if the child 
refuses the breast of any other nurse. She is not bound 
to reside in the house of the child’s mother, unless there 
be an agreement to that effect. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 732. 

Baillie, Bk. 6, Oh. 2, p. 455 ; Zaidu-nil-Ambani, Vol. 2, p. 50. 

SECTION II.—FOSTERAGE, AND THE IMPEDIMENTS TO 
MARRIAGE ARISING THEREFROM. 

(Arts. 375—379.) 

Art. 375. Fosterage creates an impediment to mar¬ 
riage and arises when a child is suckled by a woman other 

■ See Art. 310. 


Kemunera- 
tion for 
suckling not 
lost by 
father’s 
death. 


Where a 
hired wet- 
nurse may 
be compel¬ 
led to renew 
her agree¬ 
ment. 


Fosterage 
an impedi 
ment to 
marriage. 


* See Art. 227. 


8 See Art. 239. 
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Effects of 
suckling as 
regards 
prohibition 
of marriage 


Persons 
affected by 
fosterage. 


than its mother before it is two years old, even if 
suckling takes place after the child is weaned. 

One drop of milk sucked by a child from the 
breasts of a woman or poured into the child’s mouth, or 
injected into its nostrils, provided the drop is swallowed, 
is sufficient to create an impediment to marriage, even 
if the milk is drawn from the breast of a dead 
woman. 


Notes. 

Tahtavi, Yol. 2, p. 93 ; Radd-ul-Muhtar, Vol. 2, 
pp. 436, 437, 438, 439, 443. 

Hamilton’s Hedayab, Yol. 1, Bk. 3, pp. 67, 70 ; Zaidu-nil- 
Ambani, Vol. 2, p. 51. 

See Sale’s Koran, Chap. II, pp. 27, 28, and Chap. IV, p. 63. 

Art. 376. Every woman who suckles an infant, boy 
or girl, during the two years’ period fixed for suckling 
is regarded in the same light as the child’s mother, 
while her husband is looked upon as the child’s 
father. 

All the legitimate children, begotten or to be 
begotten by the foster mother and by the foster father, 
shall be regarded as the brothers and sisters of the 
child to whom the woman acts as wet-nurse. 

Notes. 

Radd-ul-Muhtar, Yol. 2, pp. 437, 438, 439, 442, 446; 
Tahtavi, Yol. 2, p. 96 ; Fatawa-i-Alamgiri, Vol. 2, p. 50. 

Hamilton’s Hedayab, Vol. 1, Bk. 3, pp. 68, 69, 70 ; Zaidn- 
nil-Ambani, Vol. 2, p. 54. 

Art. 377. Forterage induces the same impediment 
to marriage as blood relationship or affinity. Thus a tnan 
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ia forbidden to marry his foster mother, foster grand¬ 
mother, foster daughter or foster granddaughter, his full 
foster sister or his half foster sister, his foster niece 
either by his paternal or maternal aunt, and the wife of 
his foster son or of his foster father. 

Notes. 

Radd-ul-Muht&r, Yol. 2, pp. 439, 440, 441, 442. 

Hamilton’s Hedayah, Vol. 1, Bk. 3, p. 69 ; Zaidu-nil-Ambani, 
Vol. 2, p. 56. 


Art. 378. Where a man has two wives, one adult 
with whom he has consummated marriage, and the 
other an infant, and the former suckles the latter, during 
the two years’ period of suckling, both the marriages are 
thereby annulled and a perpetual impediment is created 
to a remarriage with either of the women. 


Notes. 

Radd-ul-Muhtar, Yol. 2, pp. 444, 445. 

Hamilton’s Hedayuh, Vol. 1, Bk. 3, p. 71 ; Zaidu-nil-Ambani, 
Vol. 2, p. 62. 


Art. 379. Fosterage is proved by the testimony of 
two men, or of one man and two women of known 
integrity. 

As soon as the impediment is proved, the judge will 
dissolve the marriage, and order the separation of the 
married parties. Where the separation takes place before 
consummation of the marriage, the husband is not liable 
for dower, but if the marriage has been consummated, 

the husband pays whichever is the smaller, the stipulated 
or the proper dower. 

AK. TMt. 14 


Where a 
man has two 
wives and 
one suckles 
the other 


How foster 
age is esta 
blished. 
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A mother is 
entitled to 
the custody 
of her 
children. 


During the period of IddcU 1 the wife is entitled to 
neither lodging nor maintenance. 

O O 

Notes. 

Radd-ul-Muhtfir, Vol. 2, pp. 447, 448. 

Hamilton’s Hedayah, Vol. 1, Bk. 3, p. 72 ; Zaidu-nil-Ambani, 
Vol. 2, p. 64. 


SECTION III.-HAZANAH OH CUSTODY OF THE CHILD. .* 

(Arts. 380—393.) 

Art. 380. Every mother, provided she fulfils the 
necessary conditions, 2 is entitled to the custody of her 
child, of either sex, during the subsistence of the mar¬ 
riage or after its dissolution, and to bestow upon it such 
attention as its infant years demand. 

Notes* 

Radd-ul-Muhtar, Vol. 2, p. 687. 

Baillie, Bk. 4, Chap. 2, p. 456 ; Hamilton’s Hedayah, Vol. 1, 
Bk. 4, Chap. 15, p. 168 ; Zaidu-nil-Ambani, Vol. 2, p. 65 ; Clave], 
Vol. 1, p. 317. 

See Sections 8, 24 of the Guardian and Wards Act (VIII of 
1890). Section 24 is as follows ;— 

“A guardian of the person of a ward is charged with the 
custody of the ward and must look to his support, health and 
education, and such other matters as the law to which the ward 
is subject requires.” 

Where a woman was repudiated by her husband, and the 
repudiation was not revoked, held, that according to Mahomedan 
law.the custody of the infant. daughter should remain with her 
mother until she attained the age of puberty— Hamid All v. 
hntiazan , I. L. R., 2 All., 71 (1878). 

* See Art. 310. » See Art. 38*2. 
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It is clear according to Mahomedan law, that the mother is 
of all persons best entitled to the custody of infant children. 

She forfeits this right on her marrying a stranger —Beedhun 
Bibee v. Fuzloollah , 20 W. R., 411, per Kemp, J. (1873). 

See Mohamuddy Begum v: Omdutoonnisa , 13 W. R., 454 
(1870). 

Art. 381 Unless the father or the guardian is Except when 

. there is an 

apprehensive that the child is likely to be taught some apprehension 

other faith than Islam, the mother or any other person reiMon 86 of 
entrusted with the custody of the child, even though 
a Christian woman or a Jewess, is entitled to retain 
such custody, until the child has attained years of dis¬ 
cretion in matters of religion. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 693. 
Znidu-nil-Ambani, Vol. 2, p. 66. 


Art. 382. In order to exei’cise the right of 'juali- 
custody in respect of a child, a woman whether she is necessary 
the mother or a relation, must be adult, of sound the rWhtof 
mind, trustworthy, virtuous, and in a position to protect Aspect of* a 
the child and watch over its education. She must not child 
be an apostate, nor must she be married to a stranger, 
unless he be related to the child within the prohibited 
degrees. 1 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 687, 696. 
Zaidn-nil-Ambani, Vol. 2, p. 66 ; Clave], Vol. 1, p. 311*. 


Art. 383. A woman entrusted with the custody How such 
of a child, whether she is the child’s mother or a relation, ^fteti' 8 f ° r 


1 See Art. 22. 
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loses her right to such custody if she enters into a 
marriage contract with a man who is not related to 
the child within the prohibited degrees. 1 Should she 
forfeit her right to the custody of a child, this right 
passes to one of her female relations possessing the 
necessary qualifications. If no such relation exists, the 
father or the guardian, can claim the custody of the 
child ; but the right thus forfeited is revived upon the 
disappearance of the cause that led to its forfeiture. 

Notes. 

Radd-ul-Muht&r, Vol. 2, pp. 693, 694. 

Hamilton's Hedayah, Vol. 1, Bk. 4, Chap. 14, p. 138 ; 
Zaidu-nil-Ainbani, Vol. 2, p. 67. 

The mother loses the right of custody of an infant on her 
marrying a stranger —Beedhun Bibep v. Fuzloollah , 20 W. R.,411, 
per Kemp, J. (1873). 

Where a girl, the issue of a Christian marriage, lived under 
her Christian mother’s protection up to the age of fourteen years, 
and her mother became a Mahomedan and married another man, 
she was ordered to be removed from the guardianship of her 
mother, notwithstanding the girl’s wish to remain with her mother, 
and placed under a Christian guardian —Helen Skinner v. Sophia 
Evelina Orde , 10 B. L. R., 125, P. C. (1871). 

Discretionary power of Courts to give or refuse to give to 
the mother the possession of an illegitimate infant discussed—2 
Str., 271 (1814). 

A divorced Mahomedan mother not shown to be of bad 
character is entitled to the guardianship of her daughter up to the 
age of nine years—Morris Sel. Dec., S. A., Bom., Part II, 29 
(1849). 

A guardian appointed under the will of the putative Maho- 
medan father of an illegitimate child, has no claim to the custody 
of such child against the mother—5 Dec. N.-W. P., 39 (1850). 


See Art. 22. 


crsrohY of chili*. 


213 


A Mahomedun mother has a preferential right to the custody 
of her married infant daughter over the infant’s husband— Wazeer 
Ali v. Kaim Ah', 5 N. W. P. ? H. O. R.. 196. (1872). 


Art. 384. In default of the mother, the custody 
of the child devolves on the mother’s maternal line in 
preference to her paternal line, the nearer relation 
excluding the more remote. Thus, should the mother 
to whom in the first place the custody of the child was 
entrusted, die or marry a stranger, or should she be 
incompetent to retain custody of the child the right 
passes to her mother, and failing the mother to the 
following relations :— 

The maternal grandmother, the paternal grand¬ 
mother, full sister, uterine sister, consanguine sister, full 
sister’s daughter, uterine sister’s daughter, full maternal 
aunt, uterine maternal aunt, consanguine maternal aunt 
consanguine sister’s daughter, brother’s daughter, full 
paternal aunt, full paternal uterine aunt, consanguine 
paternal aunt, mother’s maternal aunt, father’s maternal 
aunt, mother’s paternal aunt, father’s aunt. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 692. 

Hamilton’s Heilayah, Vol. 1, Bk. 4, Chap. 14, p. 136; Zaidu- 
nil-Ainbani, Vol. 2, p. 68 ; Clavel, Vol. 1, p. 318. 


Art. 385. For the custody of children women 
are to be preferred to men. 

Failing, however, the abovementioned female rela¬ 
tions capable and competent to exercise the right of cus¬ 
tody of a child, the right passes to the father’s relations 


Person enti¬ 
tled to 
custody of 
child in 
default of 
mother. 


Women are 
preferred to 
men. 
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following the order of succession. It thus falls in the 
first place to the child’s father, then to its grandfather, 
to its full brother, to its consanguine brother, to its full 
brother’s son, to its consanguine brother’s son, to its 
full uncle, and then to its consanguine uncle. 

Where in the case of the father’s relations there 
are two of the same degree, preference shall be given to 
the elder or to the most virtuous. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. G92, f>93, 

Hamilton’s Hedayab, Vol. 1, Bk. 4. Chap. 14. p. 138 ; Zaidu- 
nil-Ambani, Vol. 2, p. 70. 


Where there 
are no male 
paternal or 
Asab rela¬ 
tions. 


Art. 386. Failing a male paternal or Asab 1 relation, 
or if he be of unsound mind, profligate or untrust¬ 
worthy, the child is to be entrusted to a uterine relation 2 
within the prohibited degrees of relationship in the 
following order :—to the maternal grandfather, then to 
the uterine brother, to his son, to his uterine paternal 
uncle, to his full maternal uncle, to his consanguine 
maternal uncle, or to his uterine maternal uncle. The 
daughters of uncles or aunts are only entrusted with the 
custody of girls ; and the sons of uncles and aunts 
are only entrusted with the custody of boys. 


Where a girl has no other relation than a male 
cousin, the judge may place her in his custody, 
provided he be trustworthy ; otherwise the judge will 
entrust the child to some woman deemed to be a fit 
and proper person. 


1 Agnate. 


5 Zouvil Arham. 
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.. Notes. ' . fc : v 

Radd-ul-Muhtar, Vol. 2, p. 693. 

Zaidu-nil-Ambani, Vol. 2, p. 71. 

The brother of the mother of an infant girl, whose parents 
are dead, is entitled, according to Mahomedan law, to the custody 
of her property in preference to a woman, who is not connected ^ 

with the minor by any relationship—In the matter of Imam 
Buk/ish , I. L. R., 9 Cal, 599 (1883). 

A Mahomedan grandmother is entitled to the custody of a 
girl, where her mother has forfeited guardianship by reason of 
her marrying a stranger —Fuseehun v. Kajo, I. L. R., 10 Cal., 15 
(1883). 

Where a girl has not attained the age of puberty, the mater¬ 
nal grandmother is her proper guardian, in preference to her 
paternal uncle— Bhoocha v. Elahi Bit.r , I. L. R., 11 Oal., 574 
(1885). 

Art. 387. When a woman whose duty it is to where a 
take custody of the child, refuses to fulfil this duty, she to 

can be compelled to do so, if she is unmarried and o^the^wid! 
there is no other relation competent to do so, or if the 
relation next in order refuses the responsibility. 


Notes. 

Radd-ul-Muhtar, Yol. 2, pp. 689, 690. 

Zaidu-nilrAmbani, Vol. 2, p. 72 ; Ulavel, Vol. 1, p. 322. 


Art 388 The expenses of the child s custody are Costs in 

' , n . , 111 * m, regard to a 

Separate from those of maintenance and suckling. I he child’s — 
father,, however, is equally responsible for them jf custod ^ ? j 
the child has no means of its own, but if it has 
means of its own, the father is neither bound to pay 


2i t; 
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for its custody, nor for its suckling, food, clothing or 
lodging. 

Notes. 

Radd-ul-Muht&r, Vol. 2, p. 691. 
Zaida-nil-Ambani, Vol. 2, p. 73. 


Where . Art. 389. Where a mother is entrusted with the 

mother is 

not entitled custody of her child, either during the marriage, or 
neration for during the period of Iddat' consequent upon a revocable 
of her child, repudiation,* she is not entitled to any remuneration. 

But if she is entrusted with the custody of the child 
after the marriage is irrevocably dissolved, or when 
she is married to a relation of the child within the 
prohibited degrees , 3 she is entitled to remuneration. 


Notes. 

Radd-ul-Muht&r, Vol. 2, pp. 690, 691. 
Zaidu-nil-Ambani, Vol. 2, p. 74. 


Where both 
the father 
and child 
are without 
means. 


Art. 390. Where both the father and the child are 
without means, and there are no relations within 
the prohibited degrees, who will gratuitously undertake 
the child’s custody, the mother, in spite of her refusal 
to take charge of the child without remuneration, can 
be compelled to do so and to attend to its education. 


Notes. 

Radd-ul-Muht&r, Vol. 2, pp. 688, 692. 
Zaidu-nil-Ambani, Vol. 2, p. 76 


Age at which 
custody of a 
boy or girl 
ceases. 


Art. 391, For a boy the right of custody ceases 
at the age of seven years, and for a girl at the age of 
nine years. 


1 See Art. 310. 


* See Art. 227. 


• See Art. 22. 
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At these ages the father can claim and withdraw 
the child, and in case of refusal, the person who has 
custody of the child can be compelled to give up the 
child. On her part, if she wishes to give up the child, 
she can compel the father to withdraw him. 

When the child is a boy and has neither father nor 
grandfather, he must be placed in the charge of a near 
paternal male relation, but if a girl she can only be placed 
in charge of a male relation, who is within the prohibited 
degrees of marriage. 

Where the child has no paternal male relation, 
it must be left in the charge of the person in whose 
custody it is, unless the judge can find a more capable 
or trustworthy person as a guardian. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 694, 695. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 14, p. 139 ; Zaidu- 
nil-Ambani, Vol. 2, p. 77. 

The mother is, according to Mahomedan law, the proper 
person to have charge of an infant son under the age of seven 
years —Futteh Alt Shah v. Fuzeelutunnissa , W. R. Snp. Vol., 131 
(1864). 

It is perfectly clear, according to Mahomedan law that 
the mother is entitled to the custody of a child, if a boy, he is to 
remain in that custody till seven years, and if a girl till puberty— 
In the matter of Tayheh Ally , 2 Hyde, 63 (1864). 

According to the Shia School of Mahomedan law. the 
custody of a female child rests with the mother only up to the 
seventh year —Raj Begum v. Reza Hossein , 2 W. R., 76 (1865). 

According to Mahomedan law a paternal uncle has no legal 
right to the guardianship of the property of the minors in pre¬ 
ference to the mother, while it is admitted that the mother has 
the preferential right to the custody of their persons —Alimodeen 
Moallem v. Syfoora Bibee , 6 W. R., 125 (1866). 
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• A Mahomedan mother has the right to the custody of the 
person of her minor son up to the age of seven years—In the* 
matter of Ameeroonissa, 11 W. It., 297(1869). 

The right to the care and custody of a Mahomedan girl 
belongs not to the husband, hut to her mother until she attaius the 
age of puberty—In the matter of Khatija Bibi , 5 B. L. R., 557, 
per Norman, J. (1870). 

Although the mother’s custody of an infant wife who has not’ 
attained puberty may be legal, custody by the husband is not 
necessarily illegal under Mahomedan law—In the matter of Afahhi 
Bibi , 13 B. L. R, 160 (1874). 

Where a Mahomedan woman sued for the custody of her 
minor sister as her legal guardian, held, that although she would 
be : primd facie entitled to the guardianship of her younger sister, 
yet her own bad character and manner of life must be held to dis¬ 
qualify her according to Mahomedan law— Alta si v. Dunne , I. L. 
R., 1 All., 598 (1878). 

According to the Shia School of Mahomedau law, a mother is 
entitled to the custody of her daughter, unless she has committed 
some act of impropriety—In the matter of Hosseim Begum , I. L. 
R., 7 Cal., 434 (1881). 

According to Mahomedan law the effect of the contract of 
marriage is to place the wife under the dominion of the husband, 
but notwithstanding the marriage the right to the care and 
custody of a girl belongs not to the husband but to her mother, 
until she attains the age of puberty— Nur Kadir v. Zulaikha 
Bibee , I. L. R, 11 Cal., 649 (1885). 

Under Mahomedan law, a mother’s title to the custody of her 
children remains until they attain the age of seven years— Idu v. 
Amiran, I. L. R., 8 All., 322 (1886). 

A Mahomedan father governed by the Shia School of Maho¬ 
medau law T , is entitled to the custody of his children after the)' 
have attained the age of seven years. The mother would be en¬ 
titled to the custody of a girl only until she was seven years— 
Ijardli Begum v. Mahomed Amir Khan , I. L. R., 14 Cal., 615 
(1887). 

A Mahomedan mother is entitled to the custody of her 
daughter in preference to the father until the girl attains.the 
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age of puberty— Kurban |v. Kina-Emperor, I. L. R., 32 Gal., 
444, jw Harington, J. (1904). 

See Muehoo v. Arzoon Salioo, 5 W. R., 235 (1866); In the 
matter of Saithri, I- L. R„ 16 Bom. 307 (1891) ; In the matter 
of Joshy Assam, I. IR., 23 Cal., 290, per Sale, J. (1895) ; 
Mokoond Lai Sinyha v. Kobodip Clnmder Singha , I. L. R., 25 
Gal., 881 (1898). 

Art. 392. While the custody lasts, neither the 
child’s father nor any other guardian, can take the child 
away from the place in which the custodian resides 
without her consent. 

But if the custodian marries a stranger and if there 
be no other female relation of the mother competent to 
be entrusted with the custody, the father can withdraw 
the child. On the other hand if the custodian’s right, 
or ’ tlie right of any of her relations revives, the father 
must immediately return the child to the former 
custodian or competent relation. 

Notes. 

Radd-ul-Muhtar Vol. : 2, p. 697, 698. 

Zaidu-nil Ambani,'Yol. 2, p. 78. 

Art 393. During the period of Iddat' consequent 
upon repudiation, a mother can in no instance remove 
the child entrusted to her care from the place in which 
the father lives. 

After the expiry of her Iddat, she cannot remove 
the child to an}’ great distance from the place in which 
the father lives, without the latter’s consent; such as 
from one town to another town, or from a village to 
a town, or from one village to another, unless she was 


Custodian's 
right in res¬ 
pect of the 
child. 


Wife’s right 
to remove 
child during 
and after 
Iddat con¬ 
sequent 
upon repu¬ 
diation. 


- ; i 



* See Art. 810. 
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Nocustodian 
except 
mother can 
remove child 
without 
father's con¬ 
sent. 


Duties of a 
father to¬ 
wards his 
children. 


born in the place to which she wishes to transfer the 
child. 

But if she was not born in the place to which she 
wishes to remove the child, or if she was born but not 
married there, she cannot remove the child without the 
father’s consent, unless the place be at such a distance 
as to enable the father to visit the child and return the 
same day before nightfall. 

Notes. 

Radd-ul-Muhtftr, Vol. 2, p. 697. 

Hamilton’s Hedayab, Vol. 1, Bk. 4, Chap. 14, pp. 139, 140 ; 
Zaidu-nil-Ambani, Vol. 2, p. 79 ; Clavel, Vol. 1, p. 324. 


Art. 894. No person having the custody of a child 
other than the mother, can in any case remove it from 
the place in which the father lives without his consent. 

Notes. 

Radd-ul-Muht&r, Vol. 2, p. 697. 
Zaidn-nil-Ambani, Vol. 2, p. 79. 


SECTION IV.-THE DUTIES OF A FATHER WITH REGARD 

TO THE MAINTENANCE OF HIS CHILDREN. 

(Arts.394—407.) 

Art. 395. Every father is bound to provide food, 
raiment, and lodging for his child if without means, 
whether it be a boy or a girl. In the case of a boy the 
obligation lasts until he is able to provide for his own 
needs bv his labour, in the case of a girl until she is 
married. 
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Notes. 

Bahrr-ul-Rayek, Vol. 4, p. 218 ; Fatawa-i-Alamgiri, 
Vol. 2, p. 178 ; Radd-ul-Muhtftr, Vol. 2, pp. 727, 728, 
729. 


Hamilton’s Hedayab, Vol. 1, Bk. 4, Chap. 15, s. 4, p. 146 ; 
Zaidu-nil-Ambani, Vol. 2. p. 79 ; Clave), Vol. 1, p. 297. 


Art. 396. A father is obliged to maintain his 
adult son if he be without resources, crippled, or suf¬ 
fering from an infirmity that renders him unable to work 
for his own livelihood. He is also responsible for the 
maintenance of his adult unmarried daughter, if 
she is without resources, even though she has no 
infirmity. 


Notes. 

Radd-ul-Muht&r, Vol. 2, p. 729. 

Bnillie, Bk. 6, Chap. 2. p. 458 ; Zaidu-nil-Ambani, Vol. 2, 

p. 81. 

Art. 897. A father is alone responsible for the 
maintenance of his children, who are without means of 
their own, unless he himself is poor and also infirm or 
suffering from a malady which prevents him from 
carrying out his obligation. The maintenance of the 
children then devolves upon those relations, whose duty 
it is to maintain the children in the case of the father’s 
death. 


Notes. 

Rudd-ul-Muht&r, Vol. 2, p. 730. 
Zaidu-nil-Ambani, Vol. 2, p. 84. 


Wherr 
father must 
provide 
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Where father 
is poor but 
in good 
health. 


Where the 
mother 
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for the 
maintenance 
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Where near 
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Art. 398. A father who is poor, but who does 
not suffer from any infirmity or malady, cannot be 
released by reason of his poverty from the duty of main¬ 
taining his children. It is his duty to provide for them 
by his labour. If he refuses to work for them, although 
capable of doing so, he can be compelled under penalty 
of imprisonment. Should the proceeds of the father’s 
labour be not sufficient to satisfy the needs of his 
children, or should he fail to find work, the nearest 
relations in easy circumstances shall be called upon to 
make up the deficiency. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 728, 730. 

Baillie, Bk. 6, Chap. 12, p. 456 : Zaidu-nil-Ambani, Vol. 2, 
p. 84. 

Art. 399. Where a father is destitute, the mother, 
if she has the means, becomes responsible for the 
maintenance of her children. Whether it be the mother 
or any other relation who advances the money for 
maintenance, the sums advanced remain a debt against 
the father, to be recovered when he is in easier 
circumstances. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 728, 730. 

Baillie, Bk. 6, Chap. 2, pp. 457, 458 ; Zaidu-nil-Ambani. 
Vol. 2, p. 84 ; Clavel, Vol. 1, p. 299. 


Art. 400. Where a father is dead or held to be 
so, and leaves a minor child without means, or an adult 
child who is* infirm, and in either case having ascendants 
in easy circumstances, if the latter be all related in 
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.the same degree to the deceased but cannot all inherit 
from him, the ascendant who would inherit is responsible 
for the maintenance. Thus, if a child has a paternal 
grandfather and a maternal grandfather, both in easy 
circumstances, it is the duty of the former to provide for 
his grandchild’s maintenance. 

Where the ascendants can all inherit from the 
deceased, they are all bound, proportionately to their 
respective rights in the estate to share in providing 
for the child’s maintenance. Thus, if the child has a 
mother and a paternal grandfather, the latter is liable 
for two-thirds and the mother for one-third of the 
maintenance. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 737. 
Zaidu-nil-Ambani, Vo). 2, |>. 87. 


Art. 401 Where a father is dead or held to be 
so, and leaves a minor child without means, or an adult 
child who is infirm, and there are in either case ascendants 
and collateral relations, who cannot all inherit from the 
deceased, the nearest ascendant is alone liable for the 
maintenance, whether he or a collateral relation is the 
sole heir. Thus, if a child without means, has a paternal 
grandfather and a full brother or a maternal grand¬ 
father and an uncle, in either case it is the grandfather 
who will bear the expenses of maintenance. 

If the ascendants and collateral relations can .all 
inherit from the deceased, they must bear the cost qf 
the child’s maintenance between them in proportion to 
their respective shares in the inheritance. Thus, if a 
child has a mother and a full brother, or a full nephew 


Where the 
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become 
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Where the 
father is 
missing 


A father is 
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or a full uncle, the mother will pay one-third and the 
male paternal relation two-thirds of the maintenance. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 737. 

Zaulu-nil-Anibani, Vol. 2, p. 89 ; Olavel, Vol. 1, p. 300. 

Art. 402. Where a father is missing and leaves 
behind him children to whom maintenance* is due and 
also leaves property in his house of such nature as may 
be used for maintenance, the judge can order mainte¬ 
nance out of such property. If the absent father leaves 
property in deposit, or has a debt due to him, the judge 
can order payment of the maintenance out of the 
deposit or debt, provided that either can be made use of 
for such a purpose, and the depositary or creditor 
respectively admits the deposit or the debt. 

A child without means can also take what is 
necessary for its subsistence out of property left by 
its absent father, provided that such property can be 
made use of for maintenance. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, pp. 178,179; Radd-ul- 
Muhtar, Vol. 2, p. 731. 

Zaidu-nil-Ambani, Vol. 2, p. 91. 

Art. 403. A father is not responsible for the 
maintenance of the wife of his minor son, who is without 
means, unless he has undertaken to be so. He can 
nevertheless be ordered to provide for her maintenance, 


■ See Art. 575. 
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whieh he can recover from the son, when' his position in 
life’ improves. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 699. 

Baillie, Blc. 6, Chap. 3, p. 463 ; Zaidu-nil-Ambaui, Vol. 
2, p. 95. 

A Court is not competent to award to a Mahomedan daugbter- 
in-law a monthly allowance for maintenance against her father- 
in-law —Meer Ubclool Kureem v. Fukhroonisa, 3 S. D. A., 60 
(1820). 

Art 404. When a minor son becomes old enough 
to earn money by his labour, his father can set him to 
work or can have him taught a trade which will enable 
him to earn his own living. A father can employ his 
son’s earnings in providing for the latter’s maintenance, 
and if there is any surplus, can lay it by, and hand 
it over to the boy on his attaining majority. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 728, 729 ; Fatawa-i- 
Alamgiri, Vol. 2, p. 178. 

Baillie, Bk. 6, Chap. 3, p. 458 ; Zaidu-nil-Ambaui, Vol. 2. 

p. 81. 

Art. 405. Where a mother complains of the 
inadequacy of the sum allowed by the father for her 
child’s maintenance or of the father’s refusal to pay for 
maintenance, the judge shall fix the amount and order it 
to be paid to the mother for the benefit of the child. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 728, 729 ; Fatawa-i- 
Alamgiri, Vol. 2, p. 177. 

Zaidu-nil-Ainbani, Vol. 2, p. 95. 
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Art 400. • A mother can validly come to - an 
agreement with the father as to the sum due for the 
maintenance of their children. Should the sum agreed 
upon exceed that which the children require, the 
surplus need not be returned to the father, but if the 
sum agreed upon be insufficient, the father must 
raise it to the necessary amount. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 178. 

Baillie, Bk. 6, Chap. 2, p. 459 ; Zaidn-nil-Ambani, Vol. 2, 
p. 96. 


Art. 407. A debt for maintenance decreed by a 
judge in favour of a child without means, is not extin¬ 
guished if left unclaimed for one month or more, even 
when the child’s mother has borrowed money for its 
maintenance without first obtaining an order from the 
judge. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 743, 745 ; Fatawa-i- 
Alamgiri, Vol. 2, p. 177. 

Zaidu-nil-Ainbani, Vol. 2, p. 97 ; Clavel, Vol. 1, p. 301. 


CHAPTEB. III. 

MAINTENANCE OF PARENTS BY THEIR CHILDREN. 

(Arts. 408—414.) 

Art. 408. Children of either sex, minor or 
adult if in easy circumstances are responsible for the 
maintenance of poor parents and grandparents, 
whether they are infirm or able to earn their own 
living. 
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Notes. 

Fatawa-i-Alamgiri, Vol. 2, pp. 178, 179 ; Radd-ul- 
Muhtar, Vol. 2, p. 736. 

Baillie, Bk. 6, Chap. 3, p. 461 ; Hamilton’s Hedayab, Vol. 1, 
Bk. 4,. Chap. 15, s. 5, p. 147 ; Zaidu-nil-Ambani, Vol. 2, p. 99. 

See Sale’s Koran, Chap. XXXI, p. 336. 

A Mahomedau is not bound to maintain his widowed step¬ 
mother —Buddtvj Saitj v. Zoonoo Bee, Dec. Mad. S. A., 199 (1853). 

Art 409 Where a father is infirm or ill and 
unable to take care of himself, his child must pay 
for the maintenance of a servant, in order that his 
wants may be attended to. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 736 ; Fatawa-i-Alam- 
giri, Vol. 2, p. 179. 

Hamilton’s Hedayab, Vol. J, Bk. 4, Chap. 15, s. 5, p. 147 ; 
Zaidu-nil-Ambani, Vol. 2,*p. 101. 

Art. 410. No child is obliged to maintain its 
mother if she has married a second time, as this obliga¬ 
tion rests entirely upon her husband ; but if the second 
husband be in embarrassed circumstances, or be absent 
and have left no property the child, if in a position to 
do so, must maintain its mother and recover the 
amount from the husband when he returns or becomes 
solvent. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 735. 

Zaidu-nil-Ambani, Vol. 2, p. 101. 

Art. 411 The maintenance of a poor father is 
not incumbent on a child who is also poor, unless the 
latter is able to work for its living while the father is 
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infirm and unable to do so. The poor mother is held in 
the same light as the infirm father, even though she 
suffers from no infirmity. 


Notes. 

Radd-ul-Muhtar, Vol. 2, p. 735. 

Baillie, Bk. 6, Chap. 3, p. 462 ; Zaidu-nil-Ambani, Vol. 2, 

p. 102. 


Art. 412. Where an absent child leaves behind him 
any property or a debt which is due to him, the judge 
can order that the destitute parents of the absent child 
shall be maintained out of such property or debt, 
provided it can be made use of for such a purpose. 

Notes. 

Radd-ul-Muhtar, Vol. 2. pp. 722, 742, 743. 

Zaidu-nil-Ambani, Vol. 2, p. 103. 

Art. 413. The maintenance of the aged, the 
crippled and the sick who are without means and without 
relations falls upon the bciit-ul-mal. 1 

Notes. 

Radd-ul-Muhtar, Vol. 3, p. 306. 

Zaidu-nil-Ambani, Vol. 2, p. 105. 

Art. 414, The obligation of children to maintain 
their poor parents, is irrespective of their shares in the 
inheritance of their parents and is based on their 
condition in life. Thus a son and a daughter, both in 
a condition to provide maintenance, must each contribute 
one-half. 


1 Or the public treasury. 
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In the same manner two sons in easy circumstances, 
one of whom is a Muslim and the other a Christian 
or a Jew, must each provide one-half of the main¬ 
tenance. 

Grandchildren of either sex related in the same 
degree must contribute equally to the maintenance of 
their ascendants. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 735, 736 ; Fatawa-i- 
Alamgiri, Vol. 2, p. 179. 

Baillie, Bk. 6, Chap. 3, pp. 463, 464 ; Zaidu-nil-Ambani, Vol. 

2, p. 106. 


CHAPTER IV. 

MAINTENANCE OF RELATIONS OTHER THAN ASCENDANTS 
AND DESCENDANTS. 

(Art. 415—419.) 

Art. 415. The liability to maintain a poor relation 
in need of assistance is distributed among his relations 
within the prohibited degrees, in proportion to the 
shares they would take in his inheritance. 

The law makes no difference between claims for 
maintenance made by minors of either sex, or male adults 
who are infirm and unable to earn their livelihood, and 
between claims made by adult females enjoying good 
health and able to work. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 739, 740. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 15, s. 5, pp. 147, 
148 ; Zaidu-nil-Ambani, Vol. 2, p. 108. 

See Sale’s Koran, Chap. II, p. 48. 
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Art 416. Difference of religion does away with 
the obligation of maintenance, unless the claimant is the 
wife, an ascendant or a descendant of the party liable for 
the maintenance and is a non-Muslim. Thus a Muslim 
is in no way liable for the maintenance of* his non-Muslim 
brother and vice versa. 

Notes. 

Fatawa-i-Alamgiri, Yol. 2, p. 181. 

Baillie, Bk. 6, Chap. 3, p. 46b ; Hamilton’s Hedayali, Vol. 1, 
Bk. 4, Ohap. 15, s. 5, p. 147 : Zaidu-nil-Ainbani, Vol. 2, p. 111. 

Art. 417. The uterine relation outside the prohi¬ 
bited degrees 1 is free from any obligation to provide 
maintenance so long as there exists a relation with 
whom marriage is prohibited. Where there are two 
relations, one of whom is within the prohibited degree 
and the other not, payment of the maintenance is in¬ 
cumbent upon the former and not upon the latter. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 180. 

Zaidu-nil-Ambani, Vol. 2, p. 112. 

Art. 418. Where there are several relations, all of 
the same degree and all in easy circumstances, mainte¬ 
nance is incumbent upon those who are entitled 
to inherit, in proportion to their shares in the in¬ 
heritance. 

Thus if there is a paternal and also a maternal 
uncle both in easy circumstances, the former must bear 
the whole cost of his nephew’s maintenance as he 
would inherit from the nephew to the exclusion of the 
maternal uncle. A paternal uncle must also bear the 


1 Sec Art. 22. 
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cost of maintenance to the exclusion of a paternal aunt. 
Where there is a maternal uncle and also a maternal 
aunt, the uncle provides two-thirds and the aunt one- 
third of the maintenance. 

Should the person in need of maintenance have 
three sisters, the full sister must contribute three-fifths 
of the maintenance, the consanguine sister one-fifth, 
and the uterine sister one-fifth. Should there be 
three brothers, the uterine brother is responsible for 
one-sixth, and the full brother for the remainder of 
the maintenance, the consanguine brother being totally 
exempted. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 740, 741 ; Fatawa-i- 
Alamgiri, Vol. 2, p. 180. 

Zaidu-nil-Ambani, Vol. 2, p. 113. 


Art. 419. A debt for maintenance due to Where debt 
relations other than ascendants or descendants is extin- nance in 
guished if not paid within one month of its becoming due, distant ° f 


an order of ielatl0n ? Is 

extinguish- 


unless the debt has been contracted under 
the judge, in which case it can be recovered from the etl 
deceased debtor’s estate if not discharged in his lifetime. 


Notes. 

Radd-ul-MuhtSr, Vol. 2, pp. 743, 744, 745. 

Hamilton’s Hedayah, Vol. 1, Bk. 4, Chap. 15, s. 5, p. 149 : 
Zaidu-nil-Ambani, Vol. 2. p. 115. 


CHAPTER V. 

PATERNAL AUTHORITY (VILAYAT). 

(Arts. 420 -434.) 

Art 420. A father is guardian of the person and Father’s 
property of his children of either sex, be they minors, a " t,lont7 
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or of age and legally incompetent, 1 including minors 
entrusted to the custody of their mother or her rela¬ 
tions. He has also the power to give such children in 
marriage. 

Notes. 

Zaidu-nil-Ambani, Vol. 2, p. 116. 

The position of a Mahomedan widow in respect of her de¬ 
ceased husband’s estate, is ordinarily nothing more or less than 
that of any other heir, and even in case of minority of her 
children, she cannot exercise any power of disposition with refer¬ 
ence to their property, because she cannot act as their guardian 
in respect of such matters. Under certain limitations she may 
act as guardian of the person of her children till they reach the 
age of discretion, but the interest of their property never vests in 
her without special appointment by the ruling authority, in de¬ 
fault of other relations who are entitled to such guardianship— 
Sitaram v. Amir Begum , 1. L. R., 8 All., 324 (1886). 

As to the duties, rights, and liabilities of Guardians, see Chap. 
Ill of the Guardian and Wards Act (VIII of 1890). 

Art. 421. The guardianship of the father continues 
to exist to its full extent, over the person and property 
of a lunatic child, even after its attaining the age of 
puberty. 2 It ceases, however, when the child reaches 
the age of puberty and is in full possession of its mental 
and intellectual faculties, but revives as soon as the child 
subsequently becomes insane. 

Notes. 

Fatawa-i-Alamgiri, Vol. 2, p. 12. 

Zaidu-nil-Ambani, Vol. 2, p. 118. 

Art. 422. A father of known integrity and 
business capacity, can deal with the property of his minor 
or incapable children, by selling or otherwise disposing 


1 See Ai t. 553. 


2 See Art. 566. 
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of it, or by making a suitable use of it in trade or 
commerce, or by laying it out in merchandise with a 
view to its increase, and can also entrust his powers to 
an agent. 

The father as guardian has also the power to let 
out or hire the services of his male child, and to lease or 
lend all real and personal property including lands, 
animals and every thing else belonging to the children 
subject to his authority. 


Notes. 

Zaidu-nil-Ainbam, Vol. 2, p. 118. 

A sale by a Mussalinan of his children’s lands, he having 
declined their guardianship, was held to be null and void— Syed 
Ashruffali v. Mirza Quasim , 3 Sel. Rep. S. D. A. 65 (1820). 

A deed executed by the mother on behalf of minors, while 
the father was alive is not binding on the minors—1 Dec. 
N.-W., 112 (1846). 

According to Mahomedan law, a sale by a guardian of the 
landed property of an infant, is not permitted otherwise than in 
case of urgent necessity, or very clear advantage to the infant— 
Bakshan v. Madai Kooeri , 3 B. L. R., 423, per Norman, J. (1869). 

The question of legal necessity does not necessarily arise in 
cases of sale under Mahomedan law, though it properly forms an 
element for consideration when the conduct of a guardian is called 
in question. That law looks to the benefit of the minors, and 
permits the guardian to dispose of the property, if it be for 
the benefit of the minor— Syedan v. Syed Vilayet Alt Khan , 
17 \V. R., 239 (1872). 

Where two Mahomedan widows sold a portion of the real 
estate belonging to the minor daughter of their deceased husband, 
to satisfy certain decrees, held, that if the minor was in possession, 
and was not a party to, or properly represented in the suits in 
which the creditors obtained decrees, then she cannot be bound 
by the decrees, nor by the sale subsequently effected, and accord¬ 
ing to Mahomedan law, she is entitled to recover her share on the 
payment by her of her share of the debts, for the satisfaction of 
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which the stile was effected— Hamir Singh v. Zakia , I. L. R., 1 
All., 57, F.B. (1875). 

Where a Mahomedan lady was in possession of certain pro¬ 
perty ou her own account and on behalf of certain minors, who 
were her orphan nephew and niece, and she sold the same to satisfy 
certain debts and for other necessary family purposes and wants 
for the benefit of the minors, held, that according to Mahomedan 
law and the principles of equity, justice and good conscience, the 
sales were binding upon the minors — Tlasanali v. Mehdi Husain , 
I. L. R., 1 All., 533 (1877). 

No greater powers can be exercised by a de facto guardian 
who has not legally completed his right to mauage a minor’s estate 
than can be exercised by a guardian duly appointed under Act XL 
of 1858— Ahhassi Begum v. Rajroop Koonwar , I. L. R., 4 Cal., 33 
(1878). 

Although, according to Mahomedan law, an uncle cannot be 
the guardian of the property of a minor, yet there is nothing to 
prevent him from representing his minor nephew, as next friend 
in a suit, under the Code of Civil Procedure— Abdid Bari v. Rash 
Behari Pal 6 0. L. R., 413 (1880). 

A Mahomedan guardian is at liberty to sell the property 
of his ward, where he has no other property aud the sale of it is 
absolutely necessary for his maintenance— Husein Begam v. 
Zia-ul-nisa , I. L. R., 0 Bom., 467 (1882). 

Where the mortgagors of certain shares of a Mahomedan 
infant were not the guardians of the property, such shares would 
not be bound by the mortgage executed by persons who had no 
power to bind the infant— Bhntnatli Deg v. Ahmed Hosain , I. L. R., 
11 Cal., 417 (1885). 

According to Mahomedan law’, a guardian is not at liberty to 
sell a minor’s immovable property, the title to wLich property is 
not disputed except nuder certain circumstances ; but where a 
father executed a deed of sale of immovable property of his 
minor son for his benefit and in his interest held, that the father 
was entitled to execute such a deed— Kali Butt Jha v. S. Abdool 
Ali , 1. L. R., 16 Cal., 627 ; L. R., 16 I. A., 96 (1888). 

To authorize a sale by the guardian of a Mahomedan minor, 
there must be an absolute necessity for the sale or else it must 
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be for the benefit of the minor. Mahomedau law makes no 
provision for mortgages, as such transactions were, strictly speak¬ 
ing, unlawful, as they involved the payment of interest on money 
borrowed. As, however, mortgages do exist among Mahomedans, 
aud between Mahomedans and other sects, they must be governed 
by the same principles as apply to sales— Hurhai v. Hiraji , 
I. L. R., 20 Bom., 116 (1895). 

The mother not being the legal guardian of her minor child, 
according to Mahomedan law, cannot do any act relating to the 
property of the minor so as to bind him — Baba v. Shivappa , 

I. L. R. 20 Bom 199 (1895). 

A minor is not liable for acts of a person who has no authori¬ 
ty to act as his guardian and mortgage his property— Nizam - 
uddinw Anandi Prasad , I. L. R., 18 All., 373 (1896), 

The mother is not the natural guardian of her children ac¬ 
cording to Mahomedan law. She is entitled to the custody of 
the person of her minor children, but she has no right to the 
guardianship of their property* or to bind their estate unless 
specially authorized by the Judge to do so— Moyna Bibi v. Banka 
Behary Bisicas , I. L. R., 29 Cal., 473 ; 6 C* W. is., 667 f!902). 

A Mahomedan mother is not the legal guardian of the property 
of her minor children, and she cannot do any act relating to then- 
property so as to bind them, and a sale or mortgage made by her 
cannot as such bind the minor children.— Patlnnnmbi v. Vittil 
Ummachari , I. L. R„ 26 Mad., 734 (1902). 

A sale of property made by a defacto Mahomedan guardian 
of a minor girl, for the benefit of such minor is binding upon 
her— Majidan v. Ram Narain , I. L. R., 26 All., 22 (1903). 

Any one having the care of the person or property of a 
minor, may enter into a contract on his behalf, where the profit 
is clear and certain or where it would be manifestly for the 
benefit of the minor. A de facto guardian, such as the mother, 
who is not the natural guardian of a minor can, under Mahomedan 
law, alienate his property for legal necessity and for his benefit— 
Mafnzzul Ilosain v. Basid Sheikh , 4 Cal. L. J., 485, per Rampini, 

J. (1906). 

See Sitaram v. Amir Begum , I. L. R., 8 All., 324 (1886) ; 
Abdul Sarang v. Puttee Bibi , 1. L. R., 29 Cal.. 738 (1902). 
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Art. 423. Where a father consents to the sale, 
loan or lease of his child’s movable or immovable 
property, or to any purchase made for the child’s benefit, 
and the child thereby incurs a slight loss, the transaction 
is valid and cannot be rescinded by the child upon at¬ 
taining its majority. Where, however, great loss is 
incurred through a sale, loan or lease, the transaction is 
null and void, and consequently cannot be ratified by the 
child upon attaining majority. 

The child, on attaining its majority, can cancel the 
unexpired agreement made by its father for the 
hire of its services if the child prefers not to abide by it. 
If, however, the unexpired agreement be for the loan or 
lease of its property the child, on attaining its majority, 
cannot cancel such agreement. 

Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 493, 494, 495. 

Znidu-nil-Anibani, Vol. 2, p. 119. 

Art. 424. Where a father who is known to be a bad 
administrator, sells as guardian immovable property 
belonging to his minor or incapable child, the child 
upon attaining its majority can cancel such sale, unless 
the price amounts to double the value of the property 
sold. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 495. 

Zaidii-nil-Anibnni, Vol, 2, p. 121. 

Art. 425. Where a father misapplies the property 
of his minor children, and is deemed incapable of properly 
preserving such property, the judge can appoint another 
guardian who will be entrusted with the management of 
the entire property of the children. 
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Notes. 

Bahrr-ul-Rayek, Vol. 8, p. 527 ; Fatawa-i-Kazi 
Khan, Yol. 4, p. 443. 

Zaidu-nil-Ambani, Vol. 2, p. 122 ; Clave], Vol. 1. p.346. 

Art. 426. A father, on his own account, can 
validly buy property from, or sell his own property to, his 
minor or incapable children. 

Where he buys their property, he is only released 
from the payment in respect of such purchase by delivery 
of the price to a guardian, appointed by the judge, 
who will hand it back to the father in the name of 
the child. 

Where the father sells property of his own to his 
child, the mere fact of the sale does not in itself con¬ 
stitute a legal presumption of his having taken possession 
on the child’s behalf, and should the property puffer any 
loss before actual delivery, the father is alone respon¬ 
sible. 

Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 493, 494. 

Zaidu-nil-Ambani, Vol. 2, p. 123. 


Art 427. A father as guardian, can pledge his 
own goods in the interests of his child and can take the 
goods of his child as a security. He can pledge his child’s 
goods as a security for a debt owed him by such child, 
or for a debt of his own. 

Where the goods of the child, given as a security for 
the father’s debt, perish, the latter is responsible for the 
loss up to the amount of his debt and not for the sur¬ 
plus when the value of the goods pledged exceeds that 
of the debt. 
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Notes. 

Fatawa-i-Kazi Khan, Vol. 4, p. 437 ; Radd-ul- 
Muhtar, Vol. 5, p. 348. 

Zaidu-nil-Ambaui, Vol. 2, |>. 124. 

Art. 428. A father can neither lend the property 
of his minor child, unless it be to a trustworthy person, 
nor can he borrow such property himself, nor make a 
gift of it by way of exchange 

Notes. 

Fatawa-i-Alaingiri, Vol, 7, p. 104 ; Bahrr-ul- 
Rayek, Vol. 8, p. 528. 

Zaidu-nil-Ambani, Vol. 2, p. 126. 

Art. 429. A father as guardian, cannot agree to 
the assignment of a debt belonging to his son, though 
not contracted by the latter, unless the solvency of the 
assignee te superior to that of the son. 

Notes. 

Zaidu-nil-Ambani, Vol. 2, p. 127. 

See Chapter VIU of the Transfer of Property Act (IV of 

1882 ). 

Art. 430. A father has no claim against his 
minor child, who is without means, for the value of such 
articles as a father is bound to provide for his child. 
On the other hand the father can claim the value 
of articles which he has provided, though not bound to 
do so, provided that when furnishing such articles he 
stated before witnesses that it was his intention to 
recover them from the child. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 505. 

Zaidu-nil-Ambani, Vol. 2, p. 129. 
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Art 431 Where a father, before his death, 
specifies which is his son’s property, the latter upon 
reaching his majority can himself, or if a minor by his 
guardian, claim such property if it exists, or if not its 
value. 

Notes. 

Zaidu-nil-Ambani, Yol. 2, p. 130. 

Art. 432. Where a child on reaching majority 
sues the father for recovery of property which the latter 
states has perished or was spent in maintaining the 
child during its minority, the father’s sworn declaration 
shall be accepted, provided that the amount spent on 
maintenance was reasonable. 

Notes. 

Zaidu-nil-Ambani, Yol. 2, p. 131. 

Art. 433 In order to maintain himself and the 
mother, wife, and children of an absent child, the father, 
who is in straitened circumstances, can sell the movable 
property of such absent child if the latter has attained 
his majority. If the absent child is a minor or insane, 
the father can sell its movable and immovable property. 
This power does not extend to the child’s mother or any 
other relation or even to the judge. 

Notes. 

Radd-ul-Muhtar, Yol. 2, p. 742. 

Zaidu-nil-Ambani, Vol. 2, p. 132 ; Clavel, Vol. 1, p. 311. 

Art. 434. On the father’s death the guardianship 
of the person of his minor or incapable children devolves 
upon the paternal grandfather, and then on the child’s 
male paternal relations as mentioned in Article 35. 
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The guardianship of the property of his children 
devolves:—(1) upon the executor, if any, appointed by 
the father, even if such executor be an entire stranger 
to the family ; (2) upon the executor, if any, of such 

executor ; (3) the paternal grandfather; (4) his exe¬ 

cutor, if any. Failing these, the guardianship devolves 
upon the judge or on any person appointed by him. 

Notes. 

Zaidu-nil-Anibani, Vol. 2, p. 133. 

Under Mahoinedan law, in default of paternal relation.', who, 
by blood, have authority to act as guardians to minors, the ruling 
power is the guardian— Ushruf-oon-nissa v. Nujeeba Banoo , 
7 Sel. Rep., S. D. A., 65 (1818,'. 



BOOK Y. 


GIFTS (HIDA): WILLS (WAS A YA) : EXECUTORS (IMS/) ; 
INHIBITION ( HAJR ).- MISSING PERSON ( MAFKOOD ). 

(Arts. 435-581) 


CHAPTER 1. 

GIFTS INTER VIVOS. 

(Arts. 435-464.) 


SECTION I.—REQUISITE CONDITIONS FOR THE VALIDITY 
OF A GIFT. 

(Arts. 435-439) 

Art. 435. A gift is complete by the declaration of 
gift made by the donor and its acceptance on the part 
of the donee. The taking possession of the property by 
the donee is equivalent to its acceptance. 

Notes. 

Kauz-uz-Dakaiq, p. 302 ; Fatawa-i-Alamgiri, Yol. 
5, pp. 228, 230. 

Hamilton’s Hedayab, Yol. 3, Bk. .30, Chap. 1, p. 482 ; Zaidu- 
nil-Ambani, Vol. 2, p. 229. 

Gift (Juba), in its literal sense, signifies the donation of a 
thing from which the donee may derive a benefit ; in the language 
of the law, it means a transfer of property, made immediately; 
and without any exchange.—Hamilton’s Hedayah, Yol. 3, Bk. 30, 
p. 482. 

AK, IML 


What com¬ 
pletes a gift 
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Section 122 of the Transfer of Property Act (IV of 1882) 
defines gift as follows :—Gift is the transfer of certain existing 
movable and immovable property made voluntarily and without 
consideration, by one person, called the donor, to another, called 
the donee, and accepted by or on behalf of the donee. Such 
acceptance must be made during the lifetime of the donor and 
while he is still capable of giving. If the donee dies before 
acceptance, the gift is void. 

See Chapter VII of the Transfer of Property Act (IV of 
1882). 

A deed of gift by a Mahomedan lady in favour of a minor 
who had been adopted as a son into her family was sufficient to give 
legal validity to the gift notwithstanding that the father of the 
child was alive at the time— Banoo Beebee v. Chand Beebee , 2 Sel. 
Rep. S. D. A., 230 (1816). 

Where a certain deed was not in the form of a hibanamah 
but the donor had given the property in question to the donee, 
held, the gift was good and valid according to Mahomedan law— 
Moohummud Umeer Khan v. Jumadar Bucha Bhaee , 2 Borr. 
Bom. S. A., 200 (1822). See 2 Borr. 665, Bom. S. A. (1823). 

The legal objection of indefiniteness raised against a deed 
of gift made according to Mahomedan law, under which the 
donees have been in joint possession for a period of upwards of 
twelve years is not maintainable— Syud Shah Basit All v. Syud 
Shah Imamooddeen , 3 Sel. Rep., S.D.A., 234 (1822). 

A gift of property in possession of a Mahomedan husband 
in favour of his wife is valid— Oojudhea Beebee v. Mohun Beebee , 
6 Sel. Rep., S. D. A., 34 (1835). 

A prior deed of dower, which settled only a fixed sum upon 
the wife, would not, according to Mahomedan law, debar the 
husband from making a gift of his real property in favour of 
others— Suffuronisa v. Ayesha , 6 Sel. Rep., S. D. A, 215 (1837). 

Where a Mahomedan by a deed of gift declared that he had 
adopted a son who was to succeed to his property and title, held, 
that the deed of gift was not accompanied by delivery of posses¬ 
sion and seizin by the donee and the gift was consequently 
inoperative according to Mahomedan law— Jeswunt Sing+Jee 
v. Jet Sing-Jee , 3 M. I. A., 245 (1844). 
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Where a Mahomedan executed a hiba in favour of his wife 
containing various conditions limiting her power over the property 
given, held, that the conditions rendered the gift void— Chand 
Khan v. Beluk Khuna Bibi, Dec. S. D. A., 105 (1850). 

A gift by a Mahomedan lady in favour of her children 
without the consent of any one of them is valid— M. Zuheerul Huq 
v. Butoolun 1 W. R., 79 (1864). 

A gift under Mahomedan law cannot depend upon a contin¬ 
gency or be postponed ; seizin must be immediate— Roshun 
Jalian v. Enaet Hossein, 5 W. R., 4 (1866). 

Under Mahomedan law a widow may give away her property 
by way of gift to whomsoever she pleases, but if she delays the gift 
till upon her death-bed, such gift would operate to a limited 
extent only— Luteefoonisa v. Syed Rajaoor Rahman, 8 W. R., 84 
(1867). 

Where a deed of gift intimated that the donee had been a 
kind and attentive son and had enabled his father to redeem 
certain property, held, that such reference did not constitute 
a hiba-bil-ewaz, according to Mahomedan law— Ussud Ali Khan 
v. Olfut Beebee , 3 Agra H. 0. R., 237 (1868). 

Where Section 24 of Act VI of 1871 provides that where 
in any suit or proceeding there arises any question regarding 
“succession, inheritance, marriage or caste, or any religious 
usage or institution, the Mahomedan law shall form the rule of 
decision,” it means that such law shall, in the cases mentioned, 
be strictly and exclusively applied, but in regard to all other 
cases, such as gifts, Mahomedans shall not be deprived of their own 
law, but such law shall be applied rather in the spirit than in the 
letter, according to “Justice, equity and good consience”— Shum - 
shool-nissa v. Zohra, 6 N. W., P. H. 0. R., 2, per Stuart, 0. J. 
(1873). 

Where a Mahomedan lady made a gift of certain property 
of which she was not in actual possession, held, that though 
she could sell the property she could not make a valid gift of 
it according to Mahomedan law— Mohinuddin v. Manchershah , 
I. L. R., 6 Bom., 650 (1882). 

According to Mahomedan law, a declaration made by a 
person in an instrument of gift making the grantee owner of the 
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grantor’s share in her husband’s property cannot create a pro¬ 
prietary right in the said share after the grantor’s death— Kuvavbai 
v. Mir Alain Khan , I. L. R. 7 Bom., 170 (1883). 

Where a deed of gift stated that the donor’s father always 
protected her and that she gave him a certain property in full 
confidence that he would continue to do so, held, that the instru¬ 
ment, if not a simple gift, was at any rate “ a gift on stipulation,’* 
which equally required that seizin should be given to the donee 
under Mahomedan law— Mogulsha v. Maliamad , I. L. R., 11 Bom., 
517 (1887). 

In a gift seizin is necessary and absolutely indispensable to 
the establishment of proprietary right under Mahomedan Law— 
Meherali v. Tajiulin , I. L. R., 13 Bom., 156, per Sargent, C. J. 
(1888). 

The rule of Mahomedan law in regard to hiba is that the gift 
must not be implied. It must be express and unequivocal, and 
the intention of the donor must be demonstrated by his entire 
relinquishment of the thing given, and the gift is null and void 
where he continues to exercise any act of ownership over it —Bava 
Saib v. Mahomed , I. L. R., 19 Mad. 343 (1896). 

Where a testator before his death handed over to his widow 
certain deposit notes of the Bank of Bengal, held, that it was quite 
clear that the effect of handing the notes was not to transfer the 
debts or to give the widow the dominion over them or to enable 
her to recover the money secured by the notes, though such act 
was evidence of an intention to make a transfer of the same. In 
the circumstance the gift was incomplete and no legal effect 
could be given to it— Aga Mahomed Jaffer Bindanim v. Koolsom 
Beebee , 1. L. R., 25 Cal., 9 P. C. (1897). 

See Musnad Ali v. Khurseed Banoo , Sel. Rep., S. D. A., 69 
(1801) ; Shehh Humeed-ood-Deen v. Nuzur-ood-Deen , 2 Borr. Bom. 
S. D. A., 704 (1824); Futteh Ali v. Janwa , 6 Sel. Rep., S. D. A., 
216 (1837) ; Jeetoo v. Buddun, 6 Sel. Rep., S. D. A., 231 (1837) ; 
Mandoo Bibee v. Jahandar Khan, 1 Agra H. C. R., 350 (1868); 
JS T oor Kadar Khan v. Hurdyal , 1 Agra H. C. R., 67 (1868); Gidam 
Hussain v. Aji Ajam , 4 Mad. H. C. R., 44 (1868); Furzand Ali v. 
Jafur Bibee , I. L. R., 3 All., 266 (1880) ; Gulam Jafar v. Masludin, 
I. L. R., 5 Bom., 238 (1880) ; Suleman Kadr v. Darab Ali Khan , 
I. T. R., 8 0a!., 1, P. C. ; L. R., 8 I. A., 117 (1881). 
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Art. 436. For the validity of a gift the donor Qualitica- 

must be of sound mind and owner of the property which sary^n the 
is given. donor. 


Notes. 

Durrul-Muklitar, Vol. 3, p. 102; Fatawa-i-Alam- 
giri, Vol. 6, p. 230. 

Baillie, Bk. 8, Chap. 1, pp. 508, 509 ; Zaidu-nil-Ambani, 
Vol. 2, p. 232. 

According to Mahomedan law a gift on a death-bed is viewed 
in the light of a legacy, and therefore no person can make a gift 
of any part of his property on his death-bed to one of his heirs, 
it not being lawful for one heir to take a legacy without the consent 
of the rest —AsJiadoola v. Shaeba Jliasors , 2 Hay, 345 (1863). 

A deed of gift, such as a tumleeknamali , executed by a 
Mahomedan lady, at a time when she was suffering from her last 
and fatal illness, cannot operate save as a will. Further if a will 
or death-bed gift be made in favour of one who is an heir of the 
deceased, the will or gift so far as it relates to that heir, will be 
inoperative without the consent of the other heirs —Ashruffunnissa 
v. Azeemun. 1 W. R., 17 (1864). 

Where a Mahomedan executed a deed of gift when he was 
labouring under a sickness from which he never recovered, and 
which proved fatal to him, such gift took effect only to the extent 
of a third of his property —Kureemnn v. Mullick Enaet Hossein , W. 
R., Sup. Vol. 221 (1864); Molk Enaet Hossein v. Kureemoonissa t 
3 W. R. 40 (1865). 

The term marz-ul-maut is applied under Mahomedan law not 
only to diseases which actually cause death, but to diseases from 
which it is probable that death will ensue, so as to engender in the 
person afflicted with the disease an apprehension of death in order 
to guard against acts done by a person afflicted with a disease 
which may disturb his calm judgment, that law has provided that 
the person afflicted with the disease shall be deemed incompetent 
to make a gift of his property until after the expiration of $ year 
from the date on which he was attacked with the disease^ -'Labi>i 
Beebee v. Bibbun Beebee , 6 N. W. P., H. O. R., 1§9. (1874). ::c , 
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The provisions of Mahomedan law applicable to gifts made by 
persons labouring under a fatal disease do not apply to a so-called 
gift made in lieu of a dower-debt, which is really in the nature of 
a sale— Gliulam Mustafa v. Hurmat , I. L. R., 2 All., 854 (1880). 

Where a Mahomedan suffered from a certain sickness for more 
than a year and while in full possession of his senses and without 
any immediate apprehension of death, made a gift, held, that 
according to Mahomedan law such gift was valid— Muhammad 
Gulshere Khan v. Mariam Began, I. L, R,, 3 All., 731 (1881). 

Under Mahomedan law, the acts of disposition by a person 
suffering from an illness which induces the apprehension of death, 
and which eventully causes death, have only a qualified effect given 
to them— Wazir Jan v. Alta,f Ali, I. L. R., 9 All., 357 (1887). 

A death-bed gift is not valid unless the heirs give their assent 
and possession is taken— Sharifa Bibi v. Gulam Mahomed , I. L. 
R., 16 Mad., 43, per Wilkinson, J. (1892). 

A careful study of the principles enunciated in the most autho¬ 
ritative Hanifa works would show that in determining whether the 
donation of a person suffering from a mortal illness comes within 
the doctrine applicable to marz-ul-maut gifts, several questions 
have to be considered; viz .—(1) Was the donor suffering at the time 
of the gift from a disease, which was the immediate cause of his 
death ? (2) Was the disease of such a nature or character as to 

induce in the suffering person the belief that death would be 
caused thereby, or to engender in him the apprehension of death ? 
(3) Was the illness such as to incapacitate him from the pursuit of 
his ordinary avocations or standing up for prayers, a circumstance 
which might create on the mind of the sufferor an apprehension of 
death ? (4) Had the illness continued for such length of time 

as to remove or lessen the apprehension of immediate fatality, or 
to accustom the sufferer to the malady ? The limit of one year 
mentioned in the law books does not lay down any hard-and-fast 
rule regarding the character of the illness ; it only indicates that 
a continuance of the malady for that length of time may be 
regarded as taking it out of the category of a mortal illness— 
Hassarat Bibi v, Golam Jaffar , 3 C, W. N., 57 (1898). 

According to Mahomedan law a death-illness ( marz-id-maut) 
is one which it is highly probable will end fatally whether the sick 
person has taken to his bed or not, or whether in the case of a man. 
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it disables him from rising up for necessary avocations out of the 
house or not, or whether in the case of a woman it does or does 
not disable her from necessary avocations within doors. Such 
illness is to be considered death-illness when a man cannot pray 
standing. But where the malady is of long standing, and 
there is no immediate apprehension of death, the illness is 
not a death-illness, so that a gift made by a sick person in such 
circumstances, if he is in the full possession of his senses, is 
not invalid; and where the malady had lasted a year, it 
should be considered of long continuance— Fatima Bibee v. 

Ahmad Baksh , I. L. R., 31 Cal., 319, per Rampini, J. (1903). 

Art. 437. The ownership of the property is only How owner- 
transferred to the donee by actual and complete delivery transferred, 
of possession. 

If the property is already in possession of the donee 
and he has accepted the gift, ownership is transferred 
to him by the mere transaction and a fresh delivery is 
not necessary. 

Notes. 

Bahrr-ul-Rayek, Vol. 7, p. 311 ; Kauz-uz-Dakaiq, 
p. 303; Fatawa-i-Alamgiri, Vol. 5, p. 230. 

Zaidu-nil-Ambani, Vol. 2, p. 233. 

In a luba-bil-ewaz or gift for consideration, seizin of the 
donee is not necessary according to Mahomedan law— Meer Nujeeb - 
ullah v. Kuseema , 1 Sel. Rep., S. D. A., 13 (1795). 

According to Mahomedan law a real transfer of property by a 
Mahomedan in his life-time, reserving not the dominion over the 
corpus of the property, nor any share of dominion over the corpus, 
but simply stipulating for and obtaining a right to the recurring 
produce during his life-time, is a complete and valid gift— Umjad 
Ally Khan v. Mohumdee Begum , 11 M. I. A., 517 ; 10 W. R., 25, 

P. C. (1867). 

According to Mahomedan law in order to make a gift valid, 
seizin is absolutely necessary —Abedoonissa v. Ameeroonissa i 9 W. 

R., 257 (1868) ; Bunnoo v. Hedayut , 6 Sel. Rep., S. D. A., 17 
(1835) ; Keermulee Bebee v. Assudonissa Bebee , 6 Sel. Rep,, 
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S. I). A., 359 (1840) ; Obedur Reza v. Mahomed Muneer , 16 
W. R., 88 (1871) ; Shahjan Bibee v. Sliib Chunder Shaha , 22 
W. R., 314 (1874). 

According to Mahomedan law the word tamlik means assign¬ 
ment of ownership. Tamilknamah is said to be applicable alike to 
a deed of sale or gift, and gifts are said to be of two kinds, tamlik 
and iskat, the last properly applicable only to mere rights, and 
gifts by tamlik is restricted by the definition to ayn or specific 
things. The term tamlik , therefore, applies to those gifts in which 
an assignment of ownership over corporal property is possible, 
and that is only a term for a kind of gift on which the law 
applicable to gift is binding— S . Kasum v. Shaista Bibi , 7 N.-W. P., 
H. 0. R., 313 (1875). 

Where the subject-matter of the gift was not transferred to the 
donee during the life-time of the donor, who made the gift during 
his death-illness ( marz-id-maut ), held, that the possession of the 
donee, who was manager of the donor, was not such possession as 
would render the gift valid according to Mahomedan law— Valayet 
Hossein v. Maniran , 5. 0. L. R., 91 (1879). 

By Mahomedan law, a gift cannot be valid unless it is 
accompanied by possession, and it cannot be made to take effect at 
any future definite period— Yusuf Ali v. Collector of Tippera , 
r. L. R., 9 Cal., 138, per Garth, C. J. (1882). 

In dealing with questions of Mahomedan law of gift, it should 
not be forgotten that works of very ancient authority were 
promulgated many centuries ago in Bagdad, and other Maho¬ 
medan countries, under a very different state of laws and. society 
from that which now prevailed in India ; and that although the 
British Courts did their best here in suits between Mahomedans 
to follow the rules of Mahomedan law, it was often difficult to 
discover what those rules really were, and still more difficult to 
reconcile the differences which so constantly arose between the 
expounders of Mahomedan law, ordiuarily current in India, 
namely, Abu Hanifa and his two disciples. 

The rule of Mahomedan law, that no gift could be valid unless 
tbe subject of it was in the possession of the donor at the time 
when the gift was made, though undoubtedly laid down in several 
works of more or less authority, must, so far as it related to land, 
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have relation to cases where the donor professed to give away the 
possessory interest in the land itself and not merely a reversionary 
right in it. Of course the actual seizin or possession could not 
be transferred, except by him who had it for the time being. 
What was usually called possession in this country, was not actual 
or khas possession , but the receipt of the rent and profits. Lands, 
therefore, let out on lease, could be made the subject of a gift 
under Mahomedan law.. 

The rule of Mahomedan law, that a gift of an undivided share 
in property was invalid, on the ground of Musha or confusion 
on the part of the donor, and that a gift of property to two donees, 
without first dividing their shares, applied only to such properties 
which were capable of division or partition— Mullick Abdool 
Guffoor v. Muleka , I. L. R., 10 Cal., 1112, per Garth, C. J. (1884). 

According to Mahomedan law of gift, a request to attorn 
to the donee is sufficient delivery and possession of the property— 
Shaik Ibhramv . Shaik Suleman , I. L. R., 9 Bom,, 146 (1884). 

The principles of Mahomedan law prohibit indefinite gifts 
and gifts in futuro exclude the validity of such to take effect 
at an indefinite future time— Chekkonekutti v. Ahmed, I. L. R., 
10. Mad., 196 (1886). 

Where possession is transferred by a donor to a donee in 
pursuance of a deed of gift previously executed, the provisions 
of Mahomedan law are satisfied.— Amcari Begam v. Nizam - 
uddin, 1, L. R., 21 All., 165 (1898). 

Mahomedan law requires that the donor should be in actual 
or at least constructive possession and that he should give actual or 
at least constructive possession to the donee.— Ismal v. Ramji , 
1. L. R., 23 Bom., 682 (1899). 

Where a Mahomedan did not execute any formal transfer of 
a certain property to his wife but merely presented a petition to 
the Revenue Court, in which he stated he had transferred his 
rights and interests to his wife, held, that it was not a valid gift 
according to Mahomedan law— Mumtaz-un-nissa v. Tofail Ahmad , 
L. R., of 28 All., 264 (1905). 

A Mahomedan holder of property may in his life-time give 
away the whole or part of his property if he complies with 
certain forms ; but it is incumbent upon those who seek to set 
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Persons to 
whom a gift 
may be 
made. 


Of what a 
gift may 
consist. 


up such a transaction to show very clearly that those forms have 
been complied with. It may be by deed of gift simply, or by 
deed of gift coupled with consideration. If the former, unless 
accompanied by delivery of the thing given, so far as it is capable 
of delivery, it is invalid. If the latter (in which case delivery 
of possession is not necessary) actual payment of the considera¬ 
tion must be proved and the bond fide intention of the donor to 
divest himself in prcesenti of the property, and to confer upon 
the donee must also be proved —Chaudhnri Meluli Hasan v. 
Muhammad Hasan , 10 \V. N., 706, P. C. (1906). 

See Section 129 of the Transfer of Property Act (IV of 1882). 

Art. 438. Any owner, capable of disposing of his 
property, can give the whole or part of it to an ascendant, 
a descendant, a collateral relation, or a stranger even of 
a different religion, provided always that the conditions 
requisite for the validity of a gift are fulfilled. 

Notes. 

Kurat-ul-Ayoon, Yol. 2, pp. 307, 308. 

Zaidu-nil-Ambani, Yol. 2, p. 236. 

Art. 439. A gift may consist of the usufruct of 
property in favour of the donee, during his lifetime with 
the condition that the property is returned to the donor 
or to his heirs, should the donee die first. 

A donatio mortis causa is void and of no effect. 
Things thus given become the property of the donors 
heirs, but can be left with the donee by way of loan. 

Notes. 

Jawahir-i-Nayera, Yol. 2, p. 14 ; Fatawa-i-Alam- 
giri, Yol. 5, p. 228 ; Fatawa-i-Kazi Khan, Yol. 4, p. 297. 

Zaidu-nil-Ambain, Yol. 2, p. 237. 

Where the quantity of the consideration in a gift is undefined 
and unknown, the deed is inoperative according to Mahomedan 
law —Aiman Bibi v. Ibrahim , 5 Sel. Rep., 355 (1833). 
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Where a gift of the whole property is made in favour of only 
one donee, according to Mahomedan law, specification of the pro¬ 
perty is not requisite— Saheebun v. Klioda Buxsh , 6 Sel. Rep., 
S. D. A., 51 (1835). 

It is quite clear that under Mahomedan law, a donatio mortis 
causa is not effectual as a gift, but only as a will and that to render 
a gift valid it must be accompanied by delivery of possession— 
Aleer Ashruff Ally v. Nusebun Bebee , 2 Hay, 163 (1863). 

According to Mahomedan law a gift of property which is not 
to take effect till the death of the donor is null and void. The 
courts in this country have invariably applied in practice the 
Mahomedan law to a variety of cases other than those coming 
under the denomination of inheritance, marriage and caste and 
whenever they administered Mahomedan law to Mahomedans, 
they administered justice according to equity and good conscience 
—Zohorooddeen v. Baharoolla , W. R., Sup. Yol., 185 f 1864). 

Under Mahomedan law a gift made in contemplation of death 
though not operative as a gift operates as a legacy — Ekin Beebee v. 
AshnifAli , 1, W. R., 152 (1864). 

Where a deed of gift expresses in plain language the specific 
shares of the property and that the gift was made in lieu of the 
whole dower, there can be no room for doubt as to the meaning 
and intention of the contracting parties in regard to the particular 
subjects either of the gift or of the consideration— Sahiba Begum v. 
Atchamma , 4 Mad. H. 0. R., 115 (1868). 

Where the interest of each of the donees is not defined by an 
instrument, the gift is bad according to Mahomedan law— Sayad 
Valimia v. Gulam Kadr , 6 Bom. B. 0. R., 25, per Couch, C. J. 
(1869). 

Where a Mahomedan made a gift of certain villages in favour 
of his sister-in-law and declared that she might manage the said 
villages for herself and apply their income to meet her necessary 
expenses and pay the Government revenue, held, that the gift was 
a hiba-bil-ewaz or gift for a consideration, and the villages belonged 
to her absolutely— M . Faiz Ahmed Khan v. Ghulam Ahmad Khan y 
I. L. R., 3 All., 490 ; L. R., 3 I. A., 25 (1881). 

Where a Mahomedan made a gift of a house to a certain 
person for the purpose of residence, held, that the meaning of such 
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a conveyance being perfectly clear the donee took the property 
absolutely. Where the Sunni law is distinct and the Shia law is' 
silent on a subject; the intention in the latter system is to adopt 
the Sunni rule to Shias— Hasir Husain v. Suglira Begam , I. L. 
R, 5 All., 505, per Stuart, 0. J. (1883). 

Where there was a gift in effect of a portion of the future 
revenues of certain villages to the extent of Rs. 4,000 per annum , 
it was held to be invalid according to Mahomedan law. A gift 
cannot be made of any thing to be produced in future although the 
means of its production may be in the possession of the donor. 
The subject of the gift must be actually in existence at the time 
of the donation— Amtul Nissa v. Mir Nurudin , 1. L. R., 22 
Bom., 489, per Farran, C. J. (1896). 

SECTION II. PROPERTY THAT MAY BE LAWFULLY GIVEN. 

(Arts. 440—446.) 

Art. 440. The gift of an undivided share in any 
property, not by its nature divisible, transfers the 
ownership by delivery of possession provided the un¬ 
divided share is known and specified (Musha). 

Property is held to be indivisible when it admits of 
no division or when division would render it altogether 
unfit for use, or unfit for the use for which it was 
destined before division. 

Notes. 

Koodoori, p. 136 ; Fatawa-i-Alamgiri, Vol. 5, p. 229; 
Kurat-ul-Ayoon, Vol. 2, p. 323. 

Baillie, Bk. 8‘, Chap. 1, p. 508 ; Hamilton’s Hedayah, Vol. 
3, Bk. 30, Chap. 1, p. 483 ; Zaidu-nil-Ambani, Vol. 2, p. 239. 

It is a well known maxim of Mahomedan law, that to render 
a gift valid it is necessary that the subject of it be defined, and 
distinct and separated from all other property not intended to be 
conveyed or which cannot lawfully be conveyed by gift— Meer 
Ubdool Kureem v. Fukliroonisa Begum , 3 Sel. Rep., S.D.A. 60(1820). 

By Mahomedan law a gift is vitiated by confusion— Majidah v. 
Muhammad Ali , 5 Sel. Rep., S.D.A., 162 (1831). 
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According to the Shia School of Mahomedan law, the gift of 
undivided property is valid— Kasim Ali v. Muhammad Hosen , 5 Sel. 
Rep., S. D. A., 258 (1832). 

Mahomedan law recognizes distinction between gift for a 
consideration, and gift on condition of a return. One is, and the 
other is not, vitiated by confusion and non-possession— Imdad Ali 
v. Kadir Baksh , 5 Sel. Rep., S. D. A.. 345 (1833). 

One of two sharers can, under Mahomedan law, give over his 
share to the other even before partition— Ameena Bibee v. Zeifa 
Bibee , 3 W. R., 37 (1865). 

Where a deed of gift executed by a Mahomedan purported to 
give to one of his sons one-ttird of his property, and which was 
without consideration and unaccompanied by delivery of possession 
and intended to operate after the donor’s death, held, that it was 
invalid according to Mahomedan law— Khujooroonissa v. Roushun 
Jehan , L. R., 3 I. A., 291 (1876). 

A defined share in a landed estate is a separate property to 
the gift of which the objection, under Mahomedan law, regarding 
gift of joint and undivided property, does not apply— Jiican Bakhsh 
v. Imtiaz Begam . I. L. R., 2 All., 93 (1878). 

A gift of part of a thing which is capable of division is not 
valid unless the said part be divided off and separated from the 
property of the donor, but a gift of part of an indivisible thing is 
valid according to Mahomedan law— Kasim Husain v. Sharif-vn- 
hissa , I. L. R., 5 All., 285 (1883). 

Where the object of the gift is an undivided moiety of a house, 
which had not been partitioned and the donee is not a co-sharer 
but a third ^person, such gift is invalid under Mahomedan law— 
Emnabai v. Hajirabai , I. L. R., 13 Bom., 352 (1888). 

According to Mahomedan law, where there are three sharers 
of a certain property, one may give his share to either of the other 
two before division. 

Where a gift authorizes the donee to take possession of the 
property, and the donee subsequently takes possession of it, the 
gift is valid, although the donor was not in possession at the time 
when the gift was made— Mahomed BuJcsh Khan v. Hosseini Bibi , 
L. R., 15 I. A., 81 ; I. L. R., 13 Cal., 684 (1888). 
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How owner¬ 
ship is trans¬ 
ferred in a 
gift of an 
undivided 
share of divi¬ 
sible pro¬ 
perty. 


The doctrine relating to the invalidity of gift of Musha 
under Mahomedan law is wholly unadopted to a progressive 
state of society, and ought to be confined within the strictest 
rules ; but possession taken under an invalid gift of Musha transfers 
the property according to the doctrines of both the Sunni and Shia 
Schools— M . Mumtaz Ahmad v. Zubaida Jan , I. L. R., LI All., 
460, P. 0. (1889). 

The validity of a gift was not a question regarding succes¬ 
sion, inheritance, marriage or caste, or any religious usage or 
institution, and therefore the rules of Mahomedan law with 
regard to gifts are not necessarily the rules by which the Madras 
Courts should decide such a question. 

The rule of Mahomedan law with regard to Musha is that a 
gift of an undivided share in a subject capable of division is not 
good because it would lead to confusion —Alabi Koya v. Mussa 
Koya ,, I. L. R., 24 Mad., 513 (1901). 


Art. 441. The gift of an undivided share in any 
divisible property, in favour of even a co-pareener does 
not transfer ownership in spite of delivery of possession, 
unless the share given is divided and separated from 
that part which is not given, nor must the part which is 
not given be immediately joined to the other part, nor 
must it be occupied by other property of the donor. 
Property is held to be divisible, when it admits of divi¬ 
sion, without depreciation, and when it can be used 
after division in the same way as before. 

Notes. 

Jawahir-i-Nayera, Yol. 2, p. 8; Fatawa-i-Alamgiri, 
Vol. 5, pp. 229, 230, 232; Hidaya, Yol. 3, p. 269 ; 
Fatawa-i-Kazi Khan, Yol. 4, 282. 

Zaidu-nil-Amvani, Yol. 2, p. 239. 

According to Mahomedan law a gift of a portion of any 
landed property without distinct allotment of it, and delivery of 
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possession to the donee, is invalid— Azeemodin v. Fatima Beebee , 
1 Sel. Rep., SD.A, 31 (1799). 

To render a gift valid, it is necessary that the property given 
be divided off from the shares of co-parceners, and complete 
possession be given— Kishwar Khan v. Jewun Khan , 1 Sel Rep., 
S. D. A., 33 (1799). 

Where a Mahomedan lady made a gift of certain undivided 
shares of her property, which was under a mortgage, in favour of 
a person, and the produce of the shares was applied during her 
lifetime after the gift just as it had been before the gift, viz., part 
to her creditors and part to the maintenance of the donor herself, 
held, that there was no such surrender and delivery of the 
property given to the donee as is requisite to make a valid gift 
according to Mahomedan law— Khader Hussain Sahib v. Hussain 
Begum Sahiba , 5 Mad. H. C. R., 114 (1869). 

The general rule of Mahomedan law is that anything which 
is capable of division, when given to two persons, should be 
divided by the donor at the time of the gift, or immediately 
subsequent thereto and prior to the delivery to the donee, in order 
that the objection of confusion {Muslid) may be avoided, and full 
and complete seizin obtained— Nezam-ud-din v. Zaheda Bibi , 
6 N. W.P.,H. C. R., 338 (1874). 

Where there is a bond fide intention on the part of the father 
to make a gift in favour of his minor son, the law will be satisfied 
without change of possession, and will presume the subsequent 
holding of the property to be on behalf of such minor. 

The principle of the rule of Mahomedan law that the gift of 
Musha , or an undivided part in property capable of partition, was 
invalid, does not apply to definite shares in Zamindaries, which 
are in their nature separate estates, with separate and defined 
rents— Ameeroonissa v. Abedoonissa , L. R., 2 I. A., 87 (1874). 

Where possession was changed in conformity with the terms 
of a gift, that change of possession would be sufficient to support 
the gift, even without consideration according to Mahomedan law— 
Kamarunnissa Bibi v. Hussaini Bibi , I. L. R., 3 All., 266, P. C. 
(1880). 

Possession is necessary to make a gift perfect, where the 
nature of the transaction was such that possession is possible. 
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Accordingly, where the right to receive pension was assigned 
over by a deed to the donee, held, it was a valid gift. 

Where the donor’s interest was separate, the principle of 
Musha or undivided part, was not applicable— Sahib-un-nis$a Bibi 
v. Hafiza Bibi , I.L.R,, 9 All.,, 213, per Edge, 0. J. (1887). 

Mahomedan law relating to Musha ought to be confined 
within strictest rules. It does not apply to gifts of definite shares 
of Zamindaries or to a definite share of the moneys in the hands 
of the Accountant-General —Ebrahimbhai v. Fulbai , I.L.R., 26 
Bom., 577 (1902). 


Where the 
property is 
joined to 
other 

property of 
the donor 
but is 
capable of 
being 
divided. 


Art. 442. Where the property given is by nature 
joined to any other property of the donor, and the 
donor occupies either property and the property is 
capable of being divided, the gift is only valid when 
the donor has made the division and given delivery of 
possession to the donee, or the latter, authorized by 
the donor, has effected the division and taken 


possession. 


Where the property given is joined to any other 
property of the donor, and is occupied, the gift is 
void, unless such property has first been separated 
from the property not given. 


The gift is valid if the property given is occupied 
by property not given, and ownership is transferred 
by delivery of possession even without separation. 

The donee who receives undivided property, given to 
him while it is occupied and not separated, cannot validly 
dispose of it. He is responsible for any loss occasioned 
by his own action, by accident or by use. The donor 
or his heirs can dispose of or recover such undivided 
property, even when the gift is made in favour of a 
relation within the prohibited degrees. 1 


1 See Art. 22. 
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Notes. 

Kurat-ul-Ayoon, Yol. 2, pp. 320, 325 ; Fatawa-i- 
Alaingiri, Vol. 4, pp. 231, 232. 

Baillie, Bk. 8, Chap. 2, p. 512 ; Zaidu-nil-Ambani, Yol. 2, 
p. 243. 

In Mahomedan law, a necessary condition of gift is, that 
property given be not attached to, or included in, the property 
of another (so as to be undefined) ; and if it be land, that the 
partition be determined by known boundaries ; in which case 
alone gift is perfect— Jcifier Khan v. Hubshee Bebee , 1 Sel. Rep., 
S. D. A., 16 (1796). 

According to Mahomedan law, divisible property must either 
be divided at the time when gift thereof is made to two persons, 
or the donor must, immediately after the gift has been made and 
before the property has been actually made over, divide and 
present it to the donees, in order that the objection of confusion 
(Musha) may be avoided and full and complete seizin obtained, 
which is essentia] to the validity of a gift— Khanum Jan v. 
Jan Beebee , 4 Sel. Rep., S. D. A., 266 (1827). 

A deed of gift, comprising Zamindari and other property, 
of which the donor was in receipt of rent and profits, was held 
to be a valid gift in favour of the donee according to Mahomedan 
law— Sajjacl Ahmad v. Kadri Begam , I. L. R., 18 All., 1 (1895). 


Art. 443. That which is not considered to have a 
separate existence cannot be made the subject of a 
valid gift, such as the flour in growing wheat, the oil in 
sesame, and the butter in milk. 

Notes. 

Bahrr-ul-Rayek, Vol. 7, p. 312 ; Fatawa-i-Alam- 
giri, Yol. 5, p. 228. 

Hamilton’s Hedayab, Vol. 3, Bk. 30, Chap, i, p. 484 ; 
Zaidu-nil-Ambani, Vol. 2, p. 245. 

AR, 1ML 


Gift of that 
which is not 
considered 
to have a 
separate 
existence. 
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Gift of an 
undivided 
share in 
divisible 
property is 
only valid 
when made 
with the 
consent of 
all the 
co-owners. 


Creditor can 
validly 
make a gift 
of his debt 
to the 
debtor. 


When gift 
of a debt to 
anybody but 
the debtor 
is void. 


Art. 444. Any gift of an undivided share in 
property capable of partition although still in an un¬ 
divided state is valid, so long as the gift is made in 
the name of all the co-owners. 

Such a gift cannot be made in favour of two 
persons in easy circumstances, unless there is a previous 
partition specifying the share of each donee. This class 
of gift however is valid if made in favour of two poor 
persons. 

Notes. 

Kurat-ul-Ayoon, Vol. 2, p. 335 ; Fatawa-i-Alam- 
giri, Vol. 5, pp. 230, 231 ; Radd-ul-Muht&r, Vol. 4, p. 
565. 

Hamilton’s Hedayab, Vol. 3, Bk. 30, Chap. 1, p. 485 ; 
Zaidn-nil-Ambani, Vol. 2, p. 245. 


Art. 445. A creditor can validly make a gift of 
his debt to the debtor. Such a gift is complete without 
acceptance on the part of the donee, unless the latter 
actually refuses to be released from the debt. 

Notes. 

Fatawa-i-Alamgiri, Vol. 5, p. 234; Durrul-Mukh- 
tftr, Vol. 3, p. 107. 

Baillie, Bk. 8, Chap. 3, pp. 522, 523 ; Zaidu-nil-Ambani, 
Vol. 2, p. 247. 


Art. 446. Any gift of a debt in favour of anybody 
except the debtor is void, unless it is an assignment of 
a debt or a legacy, or consists in powers given to the 
donee to recover such debt and to keep what he so 
recovers. 
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Notes. 

Durrul-Mukhtar, Vol. 3, p. 107 ; Fatawa-i- 
Alamgiri, Vol. 5, p. 234. 

Zaidn-nil-Ambani, Vol. 2, p. 248. 

See Section 131 of the Transfer of Property Act (IV of 
1882). 

SECTION' III.-PERSON'S CAPABLE OF RECEIVING A GIFT. 

(Arts. 447—449.) 

Art. 447. A gift made in favour of a minor by a gift to a 

° ... . J minor by his 

the latter s executor or guardian is complete by the guardian is 
. . complete by 

mere act ot giving. the mere act 

of giving. 

Where the donor is the father or the mother or 
any other person having authority over the child, pos¬ 
session of the gift may be taken on the minor’s behalf 
by such person. 

Where the gift is composed of divisible property 
it must be actually in the possession of the donor or in 
deposit, or with a partner; it must not be in the 
hands of a mortgagee, pledgee or person holding it 
wrongfully. 

A gift made to an adult is only valid when it is 
received by the donee during the donor’s lifetime either 
in person or by an agent. 


Notes. 

Kurat-ul-Ayoon, Vol. 2, pp. 329, 330; Fatawa-i- 
Alamgiri, Vol. 5, pp. 238, 239. 

Zaidu-nil-Ambani, Vol. 2, p. 249. 

A gift made by a father to a son not of age, although posses¬ 
sion of the subject given be not delivered to the son, is valid, 
according to Mahomedan law, on the presumption, that the father 
was trustee for his minor son —Nexeazee Feraush v. Atlusiee , 1 Sel. 
Itep.. S. D. A., 41 (1800). 
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The general rule of Mahomedan law, no doubt, requires that,, 
to make a gift valid and effectual, the intention to give should be 
demonstrated by a relinquishment of the thing given and an, 
acceptance thereof by the donee. This is the rule between 
strangers. A gift of property by a father to his minor son is not 
governed by the above rule. A seizin by the guardian of a* minor 
is sufficient for the minor and if the guardian is himself the donor 
and in possession of the property, no formal delivery and seizin 
is required— Wajeed Ali v. Abdool Ali , W. R., Sup. A ol. 121, per 
Morgan, J. (1864). 

By Mahomedan law, it is not necessary that possession should 
follow so as to complete a gift to an infant child— Gyaz-ood-deen 
v. Fatima , 1 Agra H. 0. R., 238 (1866). 

A deed of gift executed by a Mahomedan lady in favour 
of certain persons standing in a fiduciary relation to her is 
not valid— Rnjabai v. Ismail Ahmed , 7 Bom. H. 0. R., 27 
(1870). 

Where there is on the part of the father of a minor a bond 
fide intention to make a gift to the minor, the provisions of 
Mahomedan law are satisfied without actual change of posses¬ 
sion and it would be presumed that the subsequent holding of the 
father is on behalf of the minor— Hussain v. Mira , I. L. R., 13 
Mad., 46 (1889). 

According to Mahomedan law a father can make a valid 
gift in favour of his son with a reservation by the donor for 
himself, but where the donee does not become the exclusive 
owner of the property, the gift is invalid— Ibrahim Ali Khan 
v. Ummat-ul-Zohra , I. L. R., 19 All., 267, P. C. (1896) ; L. R. r 
24 I. A., 1. 

Where a Mahomedan executed a deed of gift in favour of 
her niece and subsequently sought to have it cancelled on the 
ground that possession of the subject of the gift was not given, 
held, that in the absence of fraud there was no reason to cancel 
a deed which had no existence in Mahomedan law— Umrao Bibi v. 
Jan Ali Shah , I. L. R., 20 All., 465 (1898). 

Where the uncle of a minor Mahomedan girl relinquished 
in her favour a certain share in a property to which he was 
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entitled, and the Collector undertook the responsibility of manage¬ 
ment of the minor’s property, held, that relinquishment of such 
share was not a mere gift according to Mahomedan law but a 
transfer of property, supported by consideration which was valu¬ 
able— Mahainmadunissa Begum v. Bachelor , 1. L. It, 29 Boiu., 428 
(1905). • 

Where the donor was an aunt of the donee, and the donee 
had been brought up and treated by her as a son, and the intention 
of both the donor and donee was that the donor should continue 
to reside with the donee, and under the circumstances it would 
have been a mere empty formality for the donor to have left the 
house and removed therefrom all her goods and chattels for the 
purpose of completing the gift and then immediately to have 
returned to it, and where the donor in the most clear and emphatic 
language divested herself of all her interest in the property the 
subject-matter of the gift, held, that according to Mahomedan 
law the gift was a complete and perfect gift— Humera Bihi v. 
Najm-un-nissa , I. L. R., 28 All., 147 (1905). 

Art. 448. Any person having legal authority 
over a minor may take possession of a gift made by a 
stranger in the minor’s favour. 

When a minor has reached the age of reason, he 
can validly receive a gift even though his father is 
alive. 

Notes. 

Durrul-Mukhtar, Vol. 3, p. 103 ; Fata wa-i-Alain - 
giri, Vol. 5, pp. 239, 240. 

Zaidu-nil-Ambani, Vol. 2, p. 252. 

By Mahomedan law a gift by a father of property in favour 
of his son was complete without delivery. It became the son’s 
from the date of the transaction, and if possession had not been 
delivered, there would have been a right to take it, or during his 
minority any member of his family could have done so for him— 
Hussain Khan Bahadur v. Nateri Srinivasa , 6 Mad. H. 0. R., 35G 
(1871). 


Any person 
having legal 
authority 
over a minor 
may take 
possession of 
a gift made 
in minor’s 
favour. 
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Husband Art. 449. After the celebration of marriage, a 

received husband can receive a gift made in favour of his 
favourof hk minor wife even though she has a father living. He 
minor wife. canno t > however, validly do so before the celebration 
of the marriage, nor after she has attained her majority. 

Notes. 

Durrul-Mukht&r, Vol. 3, p. 104; Fatawa-i-Alam- 
giri, Vol. 5, pp. 239, 240. 

Zaidu-nil-Ambani, Vol. 2, p. 253. 


SECTION IV.—REVOCATION OF GIFTS. 

(Arts. 450—464.) 

Where a Art. 450. A donor can revoke a gift either wholly 

revoke a or in part, even when he has renounced the right 
of revocation, except in the cases mentioned in the 
following Articles. 

Notes. 

Durrul-Mukhtar, Vol. 3, p. 104 ; Fatawa-i-Alam- 
giri, Vol. 5, pp. 235, 238 ; Kurat-ul-Ayoon, Vol. 2, 
p. 338. 

Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 2, p. 485 ; Zaidu- 
nil-Ambani, Vol. 2, p. 254. 

As to donor’s right to revoke a gratuitous allowance for life 
given to a stranger—1 Mad. Dec. 118 (1814). 


Revocation 
of gift where 
there is 
increase in 
the gift 
itself. 


Art. 451. Revocation is not lawful where there 
is an increase of the thing given of such nature as 
to be united to it, and which enhances the value of 
such gift. 


Where the increase is not united to the gift, there 
is no obstacle to revocation, whether such increase is 
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derived directly from the gift or not. The same rule 
applies in the case of a rise in value of the thing given. 

Notes. 

Radd-ul-Muhtar, Yol. 5, p. 566 ; Fatawa-i-Alam- 
giri, Vol. 5, pp. 235, 240; Bahrr-ul-Rayek, Yol. 7, 
p. 320 ; Kurat-ul-Ayoon, Vol. 2, pp. 340, 354. 

Hamilton’s Hedayah, Yol. 3, Bk. 30, Chap. 2, p. 436 ; Zaidu- 
nil-Ambani, Vol. 2, p. 256. 


Art. 452. The death of one of the parties to the Death of 
gift after delivery of possession bars the right of afterdeH- ty 


revocation. 


Notes. 


very of 
gift bars the 
right of 
revocation. 


Radd-ul-Muhtar, Vol. 4, p. 566 ; Fatawa-i-Alam- 
giri, Yol. 5, pp. 235, 240; Bahrr-ul-Rayek, Yol. 7, 
p. 320; Kurat-ul-Ayoon, Yol. 2, pp. 340, 354. 

Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 2, p. 486 ; Zaidu- 
nil-Ambani, Vol. 2, p. 258. 


Art. 453. The right of revocation is also forfeited Right of 
when the donee has definitely disposed of the gift; but alsoXrfeked 
it continues to exist when no definite disposal has J f donee 

r has disposed 

taken place. Where the donee has sold a part of the of the gift- 
property constituting the gift, the donor can revoke 
the remainder. 


Notes. 

Radd-ul-Muhtar, Yol. 4, p. 566 ; Fatawa-i-Alam- 
giri, Yol. 5, pp.235, 240; Bahrr-ul-Rayek, Yol. 7, p. 320 ; 
Kurat-ul-Ayoon, Yol. 2, pp. 340, 354. 

Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 2, p. 486 ; 
Zaidu-nil-Ainbani, A r ol. 2, p. 258. 
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Gift by 
husband to 
wife and 
vice versd. 


Art- 454. A gift made by the husband and accept¬ 
ed by the wife either before or after the celebration of 
the marriage is irrevocable, nor can it be revoked after 
the marriage is dissolved. 

A wife can give the husband a house containing 
furniture belonging to her, and although the house is 
thus occupied with goods belonging to her, the gift is 
valid. 


Notes. 

Radd-ul-Muhtar, Yol. 4, p. 566 ; Fatawa-i-Alam- 
giri, Yol. 5,pp. 235, 240; Bahrr-ul-Rayek, Yol. 7, p. 320 ; 
Kurat-ul-Ayoon, Yol. 2, pp. 340, 354. 

Hamilton’s Hedayak, Yol. 3, Bk. 30, Chap. 2, p. 486 ; Zaidu- 
nil-Ambani, Vol. 2, p. 259. 

Where a Mahomedan husband made a hiba-bU-ewaz in favour 
of his wife, gave her possession of the property, when he was not 
in debt, nor did he intend to defraud creditors, held, the gift was 
valid according to Mahomedan law— Doe dem Ramtonoo v. Bibee 
Jeenut , 1 Fulton, 152, per Peel, 0. J. (1843). 

A wife may, according to Mahomedan law, hold property 
independent of her husband, and as a husband may make a valid 
gift to his wife, it can only be necessary that a gift should be 
accompanied with such a change of possession as the subject is 
capable of, and as is consistent with the continuance of the relation 
of husband and wife— H, H . Azim-nn-Nissa Begum v. Clement 
Dale , 6 Mad. H. 0. R., 455 (1868). 

In order to render a gift by a Mahomedan husband to his 
wife in lieu of dower valid, it was necessary that it should be 
accompanied with such a change of possession as the subject was 
capable of, and as was consistent with the continuance of the 
relations of husband and wife. Transfer of seizin is unnecessary 
in a hiba-bil-ewaz or gift for consideration. Where a transaction 
by way of hiba-bil-ewaz is shown to be a real transaction and it is 
unaffected by undue influence, fraud or the like, all that lias to 
be shown to support the transaction, is the actual passing of 
consideration agreed to be given— Muhammad Esuph v. 
Pattamsa , I. L. R., 23 Mad., 70 (1899). 
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The acts essential for giving validity to a Juba or gift 
according to Mahomedan law are tender, acceptance, and 
** seisiu,” but the manner in which seisin is to be effected 
must be considerably modified, to suit the peculiar relations 
recognised a3 existing between husband and wife in the Maho- 
medan community. The property of each is separated and 
independent of the other ; either can make, and both are 
encouraged by law to make, gifts to the other, in order “ to 
promote mutual affection,” aud so strongly is this principle 
inculcated that retractation of such a gift is not allowed, although 
in many other cases it is lawful. A wife can make to her husband 
a valid gift of the house in which both are residing, although it 
contains her separate property, and though both continue to reside 
in it afterwards. Upon principle a husband is equally at liberty 
to bestow upon his wife the house in which both are living, and in 
which they afterwards continue to reside, provided he has power to 
make the gift, and do make it bond fide and not in comtemplation 
of fraud upon creditors or others. The only difficulty is to com¬ 
ply with the exigency of the law, which requires “ seisin” or 
exclusive possession to be given. If a husband with full power 
to give executes a deed of gift, and in accordance with its provi¬ 
sions hands over symbolical possession of a house or property by 
keys, &c., and also to mark more strongly the bond fides of the 
intention, actually goes out of the house before witnesses in order 
to leave it and all within it in the full and exclusive possession of 
his wife, no further act is necessary to give effect to that gift 
consistently with exercising his other legal rights as a husband. 
A wife has at that time the power afforded to her of taking and 
keeping exclusive possession of the gift, and of continuing to 
reside in the house, but Mahomedau law gives the husbaud the 
right, and moreover makes it his duty to reside with bis wife. 

The “ seisin” under Mahomedan law appears to be analogous 
to the livery of “ seisin” as formerly existing in Englaud, and to 
have been effected much in the same way as by a delivery of a 
sod or twig of the land, or the ring or hasp of a door, in the name 
of “ seisin.” In Coke on Littleton 57a it is laid down “ If the 
deed be delivered in the name of 4 seisin’ of the land, or if the 
feoffor (or donor) saith to the feoffee (or donee) take and enjoy 
this land according to the deed, or enter into this land, and God 
give yon joy, these words do amount to a livery of “ seisin. ” 
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Irrevocable 

gifts. 


Right of 
revocation is 
forfeited if 
gift is lost 
while in 
donee’s 
possession. 


The relation of husband and wife, and his legal right to 
reside with her and to manage her property, rebut the inference 
which in the case of parties standing in a different relation would 
arise from a continued residence in the house after the making of 
the hiba , and in the husband generally receiving the rents accruing 
to that house —Amina Bibi v. Kliatija Bibi , 1 Bom. H. C. R.^ 
157, per Sausse, C. J. (1864). 


Art. 455. Every gift made in favour of a relation 
within the prohibited degrees, 1 whether Christian or 
Jew, subject to Muslim authority or not, or living in a 
Muslim State or elsewhere is irrevocable. 

Notes. 

Radd-ul-Muhtar, Vol. 4, p. 566 ; Fatawa-i-Alam- 
giri, Yol. 5,pp. 235, 240; Bahrr-ul-Rayek, Vol. 7, p. 320 ; 
Kurat-ul-Ayoon, Yol. 2, pp. 340, 354. 

Hamilton’s Hedayak, Yol. 3, Bk. 30, Chap. 2, p. 486 ; 
Zaidu-nil-Ambani, Yol. 2, p. 260. 

Where a Mahoinedan made a remission of rent for three 
years, such remission would be complete at the termination of 
each year respectively ; in other words, delivery of the gift was 
made to the donee, and Mahoinedan law, although allowing 
revocation of gifts at any time before delivery, is precise as to the 
impossibility of revoking a gift after delivery without the consent 
of the donee —Enaet Ilossein v. Khoobunnissa , 11 W. R., 320 
(1869). 


Art. 456. The right of revocation is forfeited if 
the gift is lost while in the donee's possession, whether 
such loss is occasioned by any act of the donee, by 
accident, or by use. Where there is a partial loss, the 
right of revocation exists over the remainder. 


• See Art. 22. 
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Notes 

Radd-ul-Muhtar, Vol. 4, p. 56G ; Fatawa-i-Alam- 
giri, Vol. 5, pp. 235, 240 ; Bahrr-ul-Rayek, Vol. 7, 
p. 320 ; Kurat-ul-Ayoon, Vol. 2, pp. 340, 354. 

Zaidu-nil-Ambam, Yol. 2, p. 260. 


Art. 457. Where, after a gift is made, the donee 
offers some specified compensation (eicaz) which the 
donor accepts, the latter can no longer revoke the gift: 
Provided that the compensation offered is not a part of 
the gift itself. 


Notes. 

Radd-ul-Muhtar, Vol. 4, p. 566 ; Fatawa-i-Alam- 
giri, Vol. 5, pp. 235, 240 ; Bahrr-ul-Rayek, Vol. 7, 
p. 320 ; Kurat-ul-Ayoon, Vol. 2, pp. 340, 354. 

Hamilton’s Hedayah, Yol. 3, Bk. 30, Chap. 2, p. 486 ; Zaidu- 
nil-Ambani, Vol. 2, p. 261. 

Where a Mahomedan lady in exchange for certain ornaments 
made a gift of half of her property in favour of a person, on 
condition that the latter should not alienate it but leave it to two 
other persons named in the hibanamah , held, that according to 
Mahomedan law the gift by her of the property in consideration 
of the ornament, amounted to a sale ; that such sale was good 
and valid and could not be vitiated by the conditions specified in 
the deed of conveyance —Mirza Beebee v. Toola Beebee , 4 Sel 
Rep., S. D. A,, 425 (1829). 

A gift for a consideration is in effect a sale and purchase 
under Mahomedan law not vitiated by confusion of property or 
defect of possession —Syiul Ihissain Alt v. Fiyaz Uddin , 5 Sel. 
Rep., S. D. A., 283 (1832). 

A revocation of a gift without consideration is valid accord¬ 
ing to Mahomedan law unless the donee made additions to the 
subject of the gift or transferred the possession to another— 


Gift cannot 
be revoked 
where it is 
made with 
compensa¬ 
tion (ewaz ). 


Where 
donor is 
deprived of 
the compen¬ 
sation. 
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Shah Makdum Bakshsh v. Lutf Ali ’, 5 Sel. Rep., S. U. A., 
416 (1884). 

A hiba-bil-ewaz or a gift for consideration made in contempla¬ 
tion of marriage is valid under Mahomedan law— Kulsoon v. 
Ameeriinnis&a, 1 Hyde, 150 (1862). 

According to Mahomedan law a hiba-lril-ewaz is different 
from an out-and-out sale and gift. It partakes of the character of 
both, and where there is sufficient consideration, it is valid— 
Solah Bibee v. Keerun Bibee , 16 W. R., 175 (1871). 

The fundamental conception of a hiba-bil-eivaz in Mahomedan 
law is that it is a transaction made up of two separate acts of 
donation, that is, it is a transaction made up of mutual or reci¬ 
procal gifts between two persons, each of whom is alternately the 
donor of one gift and the donee of the other. 

For the validity of a gift under Mahomedan law, possession 
of the gifted property by the donor at the time of the gift, or at 
least at some time, so as to enable him to deliver possession to the 
donee, is a condition indispensable— Rahim Baklish v. Muhammad 
Hasan , I. L. It., 11 All., 1, per Mahmood, J. (1888). 


Art. 458 Where the donor is deprived of the com¬ 
pensation made in respect of a gift, he can revoke the 
whole gift, if it exists in kind and there be no increase 
or other impediment that prevents revocation. 

Where the donee is deprived of a gift, he can 
recover the compensation he gave, if it exists in kind. 
In case of its loss he can claim something of like nature, 
or he can claim the value of the gift. 


Notes. 

Durrul-Mukhtfir, Vol. 3, p. 105 ; Fatawa-i-Alam- 
giri, Vol. 5, p. 240. 

Hamilton’s Hedayab, Vol. 3, Bk. 30, Chap. 2, pp. 486, 487 ; 
Zaidu-nil-Ambani, Vol. 2, p. 262. 
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Art 459 Where a person has made a gift of where gift 
property belonging to another, which perishes while in peuslies ' 
the donee’s possession, and the owner demands return of 
the property and the donee pays him compensation for 
the same, the latter cannot recover the compensation he 
has paid from the donor. 

Notes. 

Durrul-MukhtSr, Vol. 3, p. 106. 

Zaidn-nil-Anibani, Vol. 2, p. 264. 


Art. 460. In no case can a father pay compensa- Father can- 

, not pay com- 

tion out of the property of his minor child, who is the pensation 

j _ out of his 

donee. minor child’* 

Notes. property. 


Durrul-MukhtSr, Yol. 3, p. 105. 
Zaidu-nil-Ambani, Vol. 2, p. 265. 


Art. 461 A gift made in favour of a poor man a gift in 

and taken possession of by him is irrevocable. poor man is 

irrevocable. 


Notes. 

Jawahir-i-Nayera, Vol. 2, p. 15 ; Fatawa-i-Alam- 
giri, Vol. 5, p. 238. 

Zaidu-nil-Ambani, Vol. 2, p. 265. 


Art. 462. A gift is rescinded either by a mutual How revoca- 
agreement between the parties concerned, or by the ed" 36 eCt 
judge. If the donor seizes the thing given without either 
a decree or the donee’s consent, he is answerable to the 
donee for any loss occasioned by his own act, accident 


or use. 
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After the donor has obtained an order for revoca¬ 
tion from the judge and has given notice thereof to the 
donee, the latter becomes liable for any loss occasioned 
to the gift while it is in his possession. 

Notes 

Kurat-ul-Ayoon, Vol. 2, p. 355 ; Fatawa-i-Alam- 
giri, Vol. 5, pp. 235, 238. 

Hamilton’s Hedayab, Vol. 3, 13k. 30, Chap. 2. p. 487 ; Zaidu- 
nil-Ambani, Yol. 2, p. 265. 


Vhere gift Art. 463. When a gift is made, subject to com- 

ompensa- tb pensation being given and such compensation is fixed 
lon - at the time the gift is made, the gift is only 

valid when delivery has been made on both sides : 
such a gift is invalid when the objects comprising the 
compensation are not separated though capable of 
being so. 

This reciprocal delivery in each case transfers the 
ownership, and the transaction is equivalent to an ex¬ 
change, and is subject to the laws governing sales. 
Such transaction can therefore be annulled for latent 
defects in the contract or in the objects it deals with, 
and either party is entitled to withdraw from it. 

Where neither party makes delivery or only one 
does so, the right of revocation remains open to both 
parties. 

Notes. 

Kurat-ul-Ayoon, Vol. 2, pp. 357, 358 ; Fatawa-i- 
Alamgiri, Vol. 5, pp. 240, 241. 

Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 2, p. 488 ; 
Zaidu-nil-Ambani, Yol. 2, p. 267. 
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Art. 464. A charitable gift is subjected to the 
same conditions as an ordinary gift. Ownership is only 
transferred by delivery. 


Notes. 

Durrul-Mukht&r, Vol. 3, p. 107 ; Fatawa-i-Alamgiri, 
Vol. 5, p. 248. 

Zaidu-nil-Ambani, Vol. 2, p. 268. 

A gift of a fund “ to be disposed of in charity as my 
executor shall think right; ” is a valid charitable bequest according 
to Mahomedan law —Gangbai v. Thavar Mulla , 1 Bom. H. 0. R., 
71 (1863). 


CHAPTER II. 

WILLS. 

(Arts. 465—505.) 

SECTION I.—THE NATURE OF A WILL : THE CONDITIONS 
REQUISITE FOR ITS VALIDITY : PERSONS CAPABLE OF MAKING 
A WILL, 

(Arts. 465—481.) 

Art. 465. A will is the act by which a person, 
while living, gratuitously transfers the ownership of his 
property, such transfer not to take place until after his 
death. 


Notes. 

Bahrr-ul-Rayek, Vol. 8, p. 459. 

Baillie, Bk. 10, Chap. 1, p. 613; Zaidu-nil-Ambani, Vol. 2, 
p. 269. 

Where a Mahomedan affixes his signature to a will as a 
consenting party, such will is valid under Mahomedan law— 
Khadejah Beebee v. Suffer Ali , 4 W. R., 36 (1865). 


A charitable 
gift is like 
an ordinary 
gift. 


Definition of 
a will. 
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By Mahomedan law a will need not be in writing, aud if 
it is found that the deceased expressed her will, and that it was 
her last will, the omission to put it into writing, will not deprive 
it of legal effect —Tameez Begum v. Furhut Hossein , 3 N. W. P.* 

H. 0. R., 55 (1870). 

The policy of Mahomedau law appears to be to prevent 
a testator interfering by will with the course of the devolution 
of property according to law among his heirs, although he may 
give a specified portion, as much as a third, to a stranger. But 
it also appears that a holder of property may to a certain extent, 
defeat the policy of the law by giving in his lifetime the whole 
or any part of his property to one of his sons, provided ho 
complies with certaiu forms. It is incumbent, however, upon 
those who seek to set up such a proceeding to shew very clearly 
that the forms of Mahomedan law, whereby its policy is defeated* 
have been complied with —Khujooroonissa v. Rousliun Jehan> 
L. R.,3 I. A., 291 (1876). 

Where a Mahomedan lady by her will directed that tho 
monthly allowance granted to her by Government should be paid 
to certain persons after her death, held, that it was a good bequest 
under Mahomedan law —Prince Suleman Kadr v. Darab Alt 
Khan , L. R., 8 I. A., 117 (1881). 

Where a Mahomedan by his will gave certain talookdari 
estate to his grandson, the latter took a heritable interest in it— 
Faiz Muhammad Khan v. Muhammad Saeed Khan , L. R., 25 

I. A., 77 ; I. L. R., 25 Cal., 816 (1898). 

Where a Mahomedan lady made a will which was not signed 
by her or any one on her behalf, yet the document represented 
her real will, held, that according to Mahomedan law, a will may 
be made either verbally or in writing, and no special form or 
solemnity for making or altering a will is prescribed —Aulia 
Bibi v. Ala-ud-din, I. L. R., 28 All., 715 (1903). 

See Mogul Begum v. Fukeerun Beebee , 3 N. W. P., H. C. R., 
288 (1866) ; Khajoorunnissa v. Roheemannissa , 17 W. R., 190 
(1872) ; Aga Mahomed Jaffer Bindanim v. Koolsom Beebee> 
I. L. R„ 25 Cal., 9 P. C. ; L. R., 24 I. A., 196 (1897) ; Mazhar 
Husenv. Bodha Bibi , I. L. R., 21 All., 91 P. C. ; L. R., 25 I. A.* 
219 (1898). 
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Art. 466. Any person who is an adult and of 
sound mind can make a will. 

At the time the will is made, the legatee must 
be actually living or at least conceived, and the object 
bequeathed must be susceptible of being transferred 
after the testator’s death. 

Any bequest made by a lunatic is void. A bequest 

made by a minor is also void, whether it is unconditional 
or subject to his attaining his majority. 

Notes. 

Radd ul-Muhtar, Vol. 5, pp. 119, 452, 457, 458 ; 
Fatawa-i-Kazi Khan, Vol. 4, p. 422. 

Baillie, Bk. 10, Chap. 1, p. 614 ; Hamilton’s Hedayah, Vol. 4 ? 
Bk. 52, Chap. 1, p. 673 ; Zaidu-nil-Ambani, Vol. 2, p. 270. 

Where a Mahomedan made a will and made a certain testa¬ 
mentary disposition in favour of the lawful son of his eldest son, 
not then born, held, that such son born after the testator’s death 
was, according to Mahomedan law, incapable of taking any 
bequest under the will. 

Scott, J., observed as follows :— 

“The conditions of a valid bequest are that the testator is 
competent to make the transfer of the property, that the legatee 
is competent to receive it, and that the subject of the bequest is 
susceptible of being transferred. The second condition is 
obviously incapable of fulfilment by any one not in existence at 
the time of the testator’s death ; and the only relaxation of the 
rule is the case of a child in the womb, if born within six months 
from the date of the bequest. In the Code of Mahomedan law 
according to the Hanefite Rite, prepared by a Council of Pundits 
(TJlamas) from the University Mosque of El Azhar at Cairo ten 
years ago, and which is now in use in Egypt, this rule is thus 
■expressed :—“ Pour faire un testament il faut ttre libre , majeur , 
sain iVesprit et jouissant de son libre arbitre. 11 faut en outre 
(pie le Mgataire soit reellement vivant on au moins conpi et la chose 
Ifyude susceptible d'etre transferee apres la mart du testateuP 

AH, IML 18 


An adult 
person can 
make a will. 
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When 
bequests of 
a prodigal 
are valid. 


What 

property can 
be bequeath¬ 
ed. 


Where the 
whole of 
testator's 
property 
may be 
bequeathed 
to a single 
person. 


(Droit Mussulman, s. 581 )—Abdul Cadur llaji Mahomed v. 
C. A. Turner , 1. L. R., 9 Bom., lob (1864). 

Art. 467. The bequests of a prodigal are only 
valid, when they are made in favour of the poor, or 
of pious or charitable institutions. 

Notes. 

Hidaya, Yol. 3, p. 241. 

Zaidu-nil-Ainbani, Yol. 2, p. 273. 

Art. 468. Movable or immovable property can be 
bequeathed, as well as the use or produce of such 
property for a definite period or in perpetuity. 

Notes. 

Bahrr ul-Rayek, Yol. 8, p 459. 

Zaidu-nil-Ambani, Vol. 2, p. 274. 

Where a Mahoinedan by his will gave certain shares in his 
property to his widow and other heirs and directed that his son 
should continue in possession c always’ and ‘ for ever’ and thereby 
restricted alienation by such heirs, held, that the right of an heir 
to her share in the property was clear upon the terms of the 
instrument and that she was entitled to recover possession of the 
same —Muhammad Abdul Majid o. Fatima Bibi , I. L. R., 8 All., 
39, P. 0. ; L. R., 12 I.A., 159 (1885). 

Art. 469. A person without heirs aud not in debt 
to the full amount of his estate, can bequeath the whole 
or part of his property to any person he "chooses. 

Notes. 

Radd-ud-Muhtar, Vol. 5, p. 452 ; Fatawa-i-Alain- 
giri, Vol. 7, p 64. 

Baillie, Bk. 10, Chap. 1, p, 615 ; Zaidu-nil-Ambani, Vol 2, p. 

274. 

Where an instrument contained the words : “the ownership 
of the property to be in me whilst I am alive”, held, that it was a 
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'bequest by the testatrix of the whole of her property which was 
invalid according to Mahomedan law— Shek Muhammad v. Shek 
Jmamuddin , 2 Bom. H. C. R, 50, per Couch, C. J. (1865). 

A Mahomedan ladv made a will disinheriting her nearest* 
relations and leaving her entire property to her nephew 44 naslati 
hud naslan hntnan bad hat nan , held, that the devise to the nephew, 
under Mahomedan law, was absolutely to him, and that the words 
quoted simply gave him full power over the estate, and did not 
extend the devise to his sons in case of his death before the 
testator— Oomuttoonrussa v. Areefoonnissa, 4 TV. R, 66 (1865). 

According to Mahomedan law a testatrix is entitled to make 
a devise of her whole property— Mahomed Altaf AH v. Ahmed 
Buksh , 25 W. R, 121 (L876). 

Art. 470. Bequests made by a person in debt to 
the full amount of his estate are only valid; when the 
creditors release the testator or consent to the legacies. 


Notes. 

Kadd-ul-MuhtSr, Vol. 5, p. 452. 

Hamilton’s Hedayab, Vol. 4, Bk. 52, Chap. 1, p. 673 : 
•Zaidu-nil-Ambani, Vol. 2, p. 275. 

A wasialnamah or will, diverting all the property belonging to 
the testator from his nest heirs, is invalid under Mahomedan law 
— S. Jumeenooddeen Ahmed v. M. Ilossein Alt, 2 W. R., 49 (1865). 

Art. 471. A bequest in favour of an heir is only 
valid when assented to after the testator’s death, by the 
other heirs capable of disposing of their rights. 

In determining whether a person is an heir or not, 
resard is to be had to the time of the testator’s death, 
and not to the time the bequest is made. 

The assent once given by an heir who is not a 
legatee is irrevocable, and he can be compelled to deliver 
up the legacy he has assented to. 

Where some of the heirs, who are not legatees, 
assent, such assent will take effect with regard to 


When a 
bequest 
made by a 
person in 
debt to the 
full amount 
of his estate 
is valid. 


When a 
bequest in 
favour of an 
heir is valid. 
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them only and proportionately to their shares in the 
estate. 

Notes. 

Fatawa Sirajiah, Vol. 4, p. 423 ; Fata\va-i-Alam- 
giri, Vol. 7, p. 64. 

Zaidu-nil-Ambani, Yol. 2, p. 276. 

A will made in favour of one heir, cannot take effect without 
the consent of the other heirs according to Mahomedan law— 
Syed Latf Aliv. Syed Rahut Ali , 6 Sel. Rep., S. D. A. 100 (1837)^ 

A Mahomedan cannot make a bequest of more than a moiety 
of his estate in favour of his daughter— Mahomed Mudun 
Rhodezunnissa, 2 W. R., 181 (1865). 

According to Mahomedan law a will which never received tho 
requisite assent from the heirs of the testator, is inoperative to- 
alter the right of possession of the heirs— Qadir Ali Khan v. Koicsha 
Begum , 2 N, W. P., H. 0. R., 154 (1867). 

In order to render a will valid under Mahomedan law, the 
assent of the heirs must be given after the death of the testator* 
because any assent given to the will before his death is no assent 
at all— Nusrut Ali v. Zeinunnissa , 15 W. R., 146 (1871). 

Where a Art. 472. When a person is competent to dispose 

person can . 

bequeath oi his property by will, lie can bequeath one-third of it to 
bh property a stranger. The validity of the bequest does not in 
stranger this case depend upon the assent of the heirs. 

A bequest exceeding one-third cf the property is 
only valid upon the assent, after the testator’s death, of 
the heirs capable of disposing of their rights. Assent 
given by the heirs during the testator’s lifetime is void. 

Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. 64 ; Radd-ul-Muhtar, 
Vol. 5, p. 453. 

Baillie, Bk. 10, Chap. 1, pp. 614, 615; Hamilton’s Hedayah, 
Vol. 4, Bk. 52, Chap. 1, p. 672 ; Zaidu-nil-Ambani, Vol. 2, p. 276. 

It is a well-known principle of Mahomedan law’, that 
bequests to persons, not being legal, are restricted to a third of'the 
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testator’s estate— Soobhanee r. Bhetan , 1 Sel. liep., S. D. A., 464 
(1811). 

A Mussalman may freely, by his will, give his property to 
strangers ; but to his relations in blood he has no occasion to 
bequeath anything, for they, the relations, are to have their 
respective shares according to Mahomedan law, as it is mentioned 
there. And if a man disposed of his property to his heirs and 
relations, to one more and to another less, or if the testator omit 
any of his relations, and after his death the heirs and relations 
agree to the bequests made, the will remains valid ; otherwise the 
will is only valid for the bequests made to the strangers, and 
invalid for the heirs and relations of blood, who are to receive 
their respective shares according, to Mahomedan law— Keramatul 
v. Nissan Bibee , 2 Morley, 120 (1817). 

Where a Mahomedan bequeaths less than one-third of his 
property to a person, such bequest is valid under Mahomedan 
law— Nawab Amin-ood-Dowlah v. Syud Roshun Ali Khan , 5 
M. I. A., 199 (1851). 

Under Mahomedan law a testatrix can dispose of only one- 
third of her property and the remaining two-thirds must pass to her 
heirs. Where the executor obtains probate of a will under the 
Probate and Administration Act (V of 1881), he is a mere trustee 
in respect of the two-thirds of the estate for the heirs of the 
testatrix— Naicab Akbari Begum v. Nnzhat-ud-dowla , 1 Cal. L. J., 
594 ; 9 Cal. W. N., 938, P. C. (1905). 

Where a Mahomedan testator after making certain provisions 
for his widow and daughters divided his property between his 
sons and imposed certain conditions and limitations, and where 
the will was assented to by the heirs of the testator after his 
death, held, that according to the ordinary rules of Mahomedan 
law the gift was good as an absolute gift and the conditions and 
limitations were void. Life-estates and contingent interests are 
not recognized by Mahomedan law— Abdul Karim Khan v. Abdul 
Qayum Khan , I. L. R., 28 All., 343 (1906). 

The Hedaya lays down that, as in the case of most other 
nations, the Mahoinedans have to a certain limited extent permitted 
Hie disposition of property by will. The author shows that, 
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primd facie , such a testamentary disposition is more opposed to 
legal principle even than a gift to vest in future, because at the 
time of vesting, the property has actually passed from the donor. 
He, however, on the whole vindicates this limited testamentary 
power, because it is desirable that men should be enabled, when 
warned by the approach of death, to supply their deficiencies. 
It is then declared, that one-third of the estate is the utmost 
which can be diverted at the pleasure of the testator from the 
legal heirs, and for this a precept of the Prophet himself is quoted. 
His words do not encourage testamentary disposition but permit 
it to the extent of a third. 

The commentator then considers how the consent of heirs 
can validate a testamentary disposition of property in excess 
of one-third, and the doctrine is : <s Their consent indeed during 
the life-time of the testator is not regarded, for this is an assent 
previous to the establishment of their right; they are therefore 
at liberty to annul it on the death of the testator. It is otherwise 
where the consent is given after the event, for as this is an assent 
subsequent to the establishment of their right, they are not 
afterward at liberty to annul it.” This doctrine is unquestion¬ 
ably a logical consequence of the impossibility of giving that 
which one has not and of the invalidity of a gift to take effect 
in future. Further, the alienation of one-third to a portion of the 
heirs will not be legal without the assent of the other heirs 
subsequently to the death of the testator, because their benefits 
already sufficiently secured by the law are not within the reason 
of the rule on which testamentary disposition is established, and 
such a bequest would, as the certain occasion of family dissension, 
be opposed to public policy— Cheracliom Vittil v. Valia 
Pndiakel, 2 Mad. H. 0. R., 350 (1865). 

See Aesha v. Aesha , 1 Borr. S. D. A., Bom., 339 (1818) ; 
Gangbai v. Tavar Mullah, 1 Bom., H. 0. R., 71 (1863); Ekin 
Bebee v. J/. A shruf Ali , 1 W. R., 152 (1861) ; Baboo Jan v. M. 
Noorool ling, 10 . R , 375 (1868) ; Snkoomnt Bibee v. War vis 

Alt , 22 W. R., 400 (1874); Fatima Bibee v. Arif Ismaitjee Bham , 
9 0. L. R, 66 (1881). 


Husband Art. 473 Provided there is no other heir, husband 

and wife can make bequests to each other. Should 
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there be another heir the bequest is subject to the bequeath to 
i , j. 5 . each other. 

latter s consent. 

Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. G4 ; Tahtavi, Vol. 4, 
pp. 317, 318. 

Zaidu-nil-Ambani, Vol. 2. p. 281. 

A Mussulman cannot make a bequest in favour of some of bis 

heirs to the exclusion of others without their consent.- 

I Mad. S. D. A., Dec., p. 254 (1820). 

A Mahoinedan testator cannot, under Mahomedau law, give 
preference to one heir over another— ffldciyat All v. Tajan , 5 Sel. 

Rep., S. D. A., 335 (1833). 

The rule of Mahomedan law is that a legacy cannot be left to 
one of the heirs without the consent of the rest— Ahedoonissa v. 
Ameeroonissa , 0 W. R., 257 (1868). 


Art 474. A bequest made in favour of a person Where a 

directly responsible for the homicide or even accidental madeln 

death of the testator is void, unless the heirs assent j^™on w f ho 

to the bequest, or the author of the crime is a minor, ^sed the 

lunatic or the testator’s sole heir. testator is 

void. 

A person who has been the indirect cause of the 
testator’s death does not lose the benefit] of a bequest 
made in his favour. 

Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. 64 ; Tahtavi, Vol. 4, 
pp. 317, 318. 

Hamilton’s Heilayah, Vol. 4, Bk. 52, (Jhap. 1, p. 672 ; Zaidu- 
nil-Ambani, Vo). 2, p. 282. 


Art. 475. A bequest made in favour of a child in Where 
its mother’s womb is valid, provided it is born alive madeTn 
either within six months from the date of the bequest if chiTdTr^the 
the father is alive, or within two years from the date of womb is 

v valid. 

the mother’s separation existing at the date of the 
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bequest, and caused either by the father s death or a 
perfect or imperfect irrevocable repudiation. 1 

If the mother bears twins and both are living, each 
takes one-half of the legacy. Should one of the twins 
die after birth, its share is divided among its heirs, 
and if one of them die before birth, the whole legacy 
falls to the survivor. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 455 ; Fatawa-i-Alam- 
giri, Vol. 7, p. G5. 

Hamilton’s Hedayah, Vol. 4, Bk. 42, Chap. 1, p. 674 ; Zaidu- 
nil-Ambani, Vol. 2, p. 284. 

See Abdul Cadur Ilaji Mahomed v. C. A. Turner , I. L. R., 9 
Bom. 158, per Scott, J. (1884). 


Charitable 
bequests 
are valid. 


Art. 476. Bequests made in favour of mosques, 
charitable institutions, hospitals and schools (madrasahs) 
are valid. Such bequests are employed in building such 
institutions, in relieving the poor who frequent them, and 
for their maintenance and other necessary expenditure, 
according to custom and to the testator’s wish. 

Bequests can also be made for works of public 
utility generally. Such bequests are employed in carry¬ 
ing out such acts as are beneficial to the community as a 
whole. This would include the building of bridges, the 
making of roadways, the construction of mosques, 
assisting needy theological students, and any other works 
that are useful and beneficial to the public and do not 
tend to the benefit of private individuals. 


Notes. 

Radd-ul-Muhtar, Vol. 5, p. 463 ; Fatawa-i-Alam- 
giri, Vol. 7, p. 68. 


Zaidu-uil-Ainbani, Vol, 2. p. 286. 


• See Ai t 239. 
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Art. 477. Difference of religion or of nationality 
presents no obstacle to the validity of a bequest. A 
Muslim can bequeath to a non-Muslim, and a legacy is 
also valid which is made by a non-Muslim, in favour of 
a Muslim. 

Notes. 

Tahtavi, Vol. 4, p. 317 ; Hidaya, Vol. 4, pp. 641, 
674 ; Radd-ul-Muhtar, Vol. 5, p. 285. 

Hamilton’s Heilayah, Vol. 4, Bk. 52, Chap. 1, p. 671 ; 
Zaidu-nil-Ambani, Vol. 2, p. 287. 

Sec Sale’s Koran, Chap. LX, p. 447. 


Art. 478. A bequest only takes effect after formal 
or tacit acceptance subsequent to the testator’s death. 
Acceptance during the testator’s lifetime is null and 
void. A legatee becomes the owner of the property 
bequeathed by his mere acceptance of the same after 
the testator’s death, and independently of taking 
possession. 

Where the legatee neither accepts nor refuses the 
legacy, the property bequeathed remains in abeyance. 
It does not become the property of the heirs of the 
legatee, until the latter has either signified his acceptance 
or refusal, or until he dies, but if the legatee dies after 
the testator, without expressing his intention, the legacy 
devolves upon his heirs. 


Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. 64 ; Tahtavi, Vol. 4, 
p. 318 ; Radd-ul-Muhtar, Vol. 5, p. 458 ; Hidaya, 
Vol. 4, p. 642. 

Hamilton’s Hedayab, Vol. 4, Bk. 52, Chap. 1, p. 673 ; 
-Zaidu-nil-Ambani, Vol. 2, p. 288. 


Difference 
of religion 
does not 
render a 
bequest 
invalid. 


A bequest 
must be 
accepted 
subsequent 
to the tes¬ 
tator’s 
death. 
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Oil cum- Art. 479. A testator can revoke a bequest either 

stances con- 

nectedwith expressly or by any act to the object of the bequest 
tion'o/r* occasioning a change in its name, and substantially 

bequest modifying its nature and the use to which it was 

destined. 

Where there is an increase to a bequest of such a 
nature that the property bequeathed cannot be disposed 
of without the increase, or where the object of the 
bequest is subsequently disposed of by the testator, the 
bequest is thereby revoked. 

Revocation also takes place where the testator joins 
the object of a bequest to some other property from 
which it cannot be separated or can only be separated 
with difficulty. 

Notes. 

Radd-ul-Muhtar, Voh 5, pp. 458, 459. 

Hamilton’? Hedayah, Yob 4, Bk. 52. Chap. 1 , pp. 674, 675 ; 
Zaidu-nil-Ambani, Vol. 2. p. 290. 


Denial of 
a bequest 


Art. 480. Denial of a bequest does not constitute 
does not con- jts revocation, any more than the plastering or demob- 

stitute revo- # J i tD 

tion of a house which has been bequeathed constitutes 
revocation. 


cation. 


Notes. 

Tahtavi, Vol. 4. pp. 318, 319. 

Hamilton’s Hedayah, Voi. 4, Bk. 52, Chap. J, p. 675 ; 
Zaidu-nil-Ambani, Vol. 2, p. 291. 


Testator 
is not res¬ 
ponsible for 
the loss of 
object of be- si Oil. 


Art. 481. A testator is not responsible for the 
loss of the object of a bequest while it is in his posses- 


quest while 

in his pos- Where the object bequeathed is lost while in the 


possession of one of the heirs, the latter is not respon¬ 
sible for such loss, provided it is accidental. Loss 
occasioned to the object bequeathed by the testator’s 
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use thereof is equivalent to revocation. The heirs on 
the contrary are responsible for any loss resulting from 
their use, whether the loss happens before or after 
acceptance. 

Notes. 

Zaidu-nil-Ambani, Vol. 2, p. 292. * 


SECTION II.-RIGHTS OF THE LEGATEE. 

(Arts. 482—487.) 

Art. 482. A testator, leaving heirs him surviving 
can only validly dispose of one-third of his property by 
way of bequest. Should he make a bequest in excess 
of one-third and should the heirs not assent, the legatee 
is only entitled to a third of the testator’s whole pro¬ 
perty, provided the latter made the bequest while in 
good health. 

Notes. 

Hedaj^a. Vol. 4, p. 674 ; Radd-ul-Muhtfir, Vol. 5, 
pp. 453, 465. 

Zaidu-nil-Ambani, Vol. 2, p. 293. 

A Mahomedan can alienate only one-third of liis property bv 
will, and the other two-thirds must pass to liis heirs —Ruzia Begum 
v. Aka Moohummnd Ibrahim> 1 Sel. ltep.. 8. D. A., 199 (1806). 

Under Mahomedan law, the consent of heirs, in respect of a 
bequest to a stranger, need not be express, but it may be signified 
by conduct showing a fixed and unequivocable intention-— Doulat- 
ram v. Abdul Kagum , I. L. R., 26 Rom.. 497 (1902). 

Art. 483. Where a testator has bequeathed to two 
different persons two legacies, equal in amount, which 
together exceed one-third of his property and the heirs 
do not assent to the two dispositions, the two legatees 
are entitled to equal shares in one-third of the estate. 

Where there are two legacies of unequal amount 
and one exceeds a third of the estate, this third part 


A testator 
having heirs 
can only dis¬ 
pose of one- 
third of his 
property by 
way of be¬ 
quest. 


Where 
two equal 
legacies are 
bequeathed 
which to¬ 
gether ex¬ 
ceed one- 
third of 
the estate. 
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Where 
testator be¬ 
queaths an 
unspecified 
share sub¬ 
ject to vari¬ 
ation. 


Where one- 
third of 
property is 
bequeathed 
to two 
persons one 
of whom was 
dead at the 
time the be¬ 
quest was 
made. 


is still to be divided equally between the two legatees 
each taking half. 

Notes. 

Hedaya, Vol. 4, p. 646 ; Tahtavi, Vol. 4, pp. 322,323. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 1, p. 676 ; 
Zaidu-nil-Ambani, Vol. 2, p. 293. 


Art. 484. Where a testator bequeaths an unspeci¬ 
fied share, the amount of which is subject to variation, 
the heirs are at liberty to allow the legatees such portion 
as they please. If the testator has no heir, the legatee 
is entitled to one-half of the estate and the other half 
falls to the bait-ul-mal . 1 


Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 465, 466. 
Zaidn-nil-Ambani, Vol. 2, p. 301. 


Art. 485. Where a testator has bequeathed one- 
third of his property to two specified persons capable of 
inheriting, and at the time the bequest was made, one 
of them was dead or was proved to be missing, the third 
part so bequeathed will devolve in full upon the legatee 
who is living and present. 

Where one of two legatees dies before the testator 
his share lapses and the other legatee shall only be 
entitled to one-half of the third of the estate, and where 
the testator states that he bequeathes a third of his 
property to two persons, whom he names, and one of 
them is found to have been dead at the time of the 
bequest, the survivor is only entitled to one-sixth. 


‘ Or the public treasury. 
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Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 465, 466, 469. 

Hamilton's Hedayah, Yol. 4, Bk. 52, Chap. 2, p. 679 ; Zaidu- 
nil-Ambnni. Yol. 2, p. 302. 

Art. 486. Where a testator bequeaths a definite Where 
object or something specified and essentially divisible, bequeaths a 
as for example, the third of his money in specie, or of 
his fiock of sheep, or of his garments all of the same s P eci ^ e ' i ? ,ld 
quality, and if two-thirds of the object of which the of the object 
bequest forms part perish, the legatee is entitled to the bequest 
full remaining third, so long as it is less than one-third 1,ensh ' 
of the total property left by the testator. 

Should the testator bequeath something not essen¬ 
tially divisible, such as one-third of his cattle or one- 
third of his garments which are of different kinds, and 
should two-thirds of the object of which the legacy 
forms a part perish, the legatee is only entitled to a third 
of the remaining third which has not perished. 

Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 465, 468. 

Hamilton’s Hedayah, Yol. 4, Bk. 52, Chap. 22, p. 679 ; Zaidu- 
nil-Ambani Vol. 2, p. 303. 


Where 

testator 


Art. 487. Where a testator bequeaths a speci¬ 
fied sum of money and his estate consists in specie bequeaths 
and money due, the legacy is to be paid out of * 
a third of the available specie, provided that this there is a 
third is larger than or equal to the legacy. Where the estate, 
the legacy exceeds a third of the specie available, the 
legatee takes this third and as the money-debt is recover¬ 
ed, he takes one-third of each sum recovered until the 
legacy is fully paid. 
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Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 465, 468, 469. 
Ziiidu-nil-Ambani, Vol. 2, p. 306. 


Where 
testator 
bequeaths 
right of 
residence in 
or the rents 
of house. 


Where 
testator 
bequeaths 
use or pro¬ 
duce of 
immovable 
property not 
exceeding 
one-third of 
his estate. 


SECTION 111.-BEQUESTS OF USE AND PRODUCE OF 

PROPERTY FOR A LIMITED PERIOD. 

(Arts. 488—493.) 

Art. 488. Where a testator bequeaths the right 
of residence in or the rents of his house for life or 
without specifying any period, the legatee during his 
lifetime is entitled to reside in or to let and receive 
the rents of the house. On the death of the legatee 
however the property becomes the absolute property 
of the testator’s heirs. 

If the bequest for use or produce is for a fixed 
period, the legatee is entitled to enjoy the bequest until 
the said fixed period has expired, and if the testator 
has bequeathed the usufruct of property for a number of 
years not specified, the enjoyment of the legacy shall 
not exceed three years. 

Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 481, 482 ; Hedayah, 
Vol. 4, p. 668. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 5, p. (>‘J2 : Zaidu- 
nil-Ambani, Vol. 2, p. 307. 

Art. 489. Where a testator bequeaths the use or 
the produce of immovable property which does not ex¬ 
ceed the third of his estate, the legatee is entitled 
to be placed in possession of such property and to enjoy 
it in accordance with the conditions of the bequest. 
Where the immovable property bequeathed constitutes 
the testator’s entire estate and the use or produce is 
divisible, such immovable property shall be divided into 
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three equal parts and the legatee shall be entitled to 
one-third, and the heirs to two-thirds without power to 
dispose of them so long as the legatee’s right exists. 

Where the immovable property bequeathed does 
not constitute the testator’s entire estate though it 
•exceeds one-third thereof, the said immovable property 
is to be divided in such a manner as will provide the 
legatee with a third of the use or produce of the whole 
estate. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 482; Hedaya, Vol. 4, 

p. 668. 

Hamilton’s Hedayali, Vol. 4, Bk. 52, Chap. 5, pp. 692, 693 ; 
Zaidu-nil-Ambani, Vol. 2, p. 308. 


Art- 490. Where use, such as a right of residence, ltigbt of 
is bequeathed, the legatee cannot let the house. Where bequestTof 
produce, such as rents, are bequeathed, the legatee is not product of 
entitled to the right of residence. property. 


Notes. 

Radd-ul-Muhtar, Vol. 5, p. 482. 

Hamilton’s Hedayali, Vol. 4, Bk. 52, Chap. 5, pp. 692. G93 : 
Zaidu-nil-Ambani, Vol. 2, p. 311. 


Art. 491. Where the produce of a certain piece Legatee’s 
of land is bequeathed, the legatee is entitled to the crops standing 
standing at the time of the testator’s decease, and to tro, ' s ' 
the crops which such land shall bear subsequently 
whether the legacy was given for life or without any 
period being specified. 

Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 483, 484. 

Hamilton’s Hedayab, Vol. 4, Bk.’52. Chap. 5. p. 695 : Zaidu- 
nil-Ambani, Vol. 2, p. 312. 
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Lesfa tee’s 
right when 
produce of 
land is be¬ 
queathed 
without 
mention of 
any period. 


Usufruct of 
property 
may be be¬ 
queathed to 
one person 
and the 
property 
itself to 
another. 


Art. 492. Where a testator bequeaths the pro¬ 
duce of his land or garden without specifying any period, 
the legatee shall only be entitled to the crops standing 
at the time of the testator’s death and not to sub¬ 
sequent crops. 

If the testator bequeaths such produce for life, the 
legatee shall not only be entitled to the crops standing 
at the time of the testator’s death, but also to those 
which may be grown thereafter. If the property 
bequeathed bears no fruit at the time of the testator’s 
death, the rule still holds good as to subsequent crops. 

Notes. 

JRadd-ul-Muhtftr, Yol. 5, pp. 483, 484. 

Zaidu-nil-Ambani, Vol. 2, p. 312. 

Art. 493. The testator may bequeath the usufruct 
of pi’operty to one person and the property itself 
to another. If the land bears produce, tithes, land tax, 
expenditure on irrigation and other expenses necessary 
for the improvement of the land, must be borne by the 
usufructuary ; but if the land is not bearing produce, 
these outlays and taxes must be borne by the legatee 
to whom the property itself has been bequeathed. 

Notes. 

Tahtavi, Vol. 4, pp. 334, 335. 

Zaidu-nil-Ambani, Vol. 2, p.>313. 


SECTION IV.—DEATH-BED GIFTS AND TRANSACTIONS BY 
THE SICK. 


(Arts. 494—505.) 


Uncondi¬ 
tional gift is 
valid to the 
extent of 
whole pro- 


Art. 494. An unconditional gift made by a per¬ 
son enjoying good health is valid to the extent of the 
whole of his poperty. 
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Notes. 

Tahtavi, Vol. 4, p. 328. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 2, p. 684 ; 
Zaidn-nil-Ambani, vol. 2, p. 314. 

Art. 495. Bequests are valid to the extent of a 
third of the estate, even though bequeathed while the 
testator is not in good health. 

Notes. 

Tahtavi, Vol. 4, p. 328. 

Zaidn-nil-Ambani, Vol. 2, p. 317. 

See Ashadoola v. Shaiba Jhasor , 2 Hay, 345 (1863) ; Ekin 
Beebee v. Ashraf Ali , 1 W. R., 152 (1864) ; Ashruffunissa v. 
Azeemun , 1 W. R., 17 (1864) ; Kureemun v. Mullick Enaet 
Hossein , W. R. Snp. Vol., 221 (1884) ; 6 N.-W. P., H. C. R., 
154 (1874) : Gxdam Mustapha v. Hurmat , I. L. R., 2 All., 854 
(1880) ; Wazir Jan v. Altaf Ali , I. L. R., 9 All., 357 (1887) ; 
Shari fa Bebi v. Gulam Mahomed , 1. L. R., 16 Mad., 43 (1892) ; 
Aga Mahomed Jafter Bindanim v. Koolsom , X. L. R., 25 Cal., 9, 
P. C.; L. R., 241. A., 219 (1897) ; Hassarat Bibi v. Golam Jaffar , 
3 C. W. N., 57 (1898). 

Art. 496. Transactions of a gratuitous nature by a 
person during his last illness are valid as bequests only 
to the extent of a third of his property. 

Notes. 

Tahtavi, Vol. 4, p. 328. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 2, p. 684 ; 
Zaidu-nil-Ambani, Vol. 2, p. 318. 

Art. 497. A gift made by a cripple, a paralytic or 
a consumptive person is valid in respect of the whole of 
his property, provided the malady has continued for 
one year without endangering his life : if his life is in 
danger the disposition is only valid to the extent of a 
third of his property, 

ar, iml IS 


perty if 
made in 
good health. 


When be¬ 
quests are 
valid only to 
the extent 
of a third of 
the estate. 


Where trans¬ 
actions of a 
gratuitous 
nature are 
valid. 


Where gifts 
made by 
cripples, 
paralytics 
and con¬ 
sumptives 
are valid 
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Notes. 

Radd-ul-Muhtar, Vol. 5, p. 373 ; Fatawa-i-Alain- 
giri, Vol. 7 , p. 77 ; Hedaya, Vol. 4, p. 637. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, Chap. 2, p. 685 ; 
Zaidu-nil-Ambani, Vol. 2, p. 314. 

See Labbi Beebee v. Bibhnn Beebee , 6 N. W. P., H. G. R. 159 
(1874) ; Muhammad Gulsheve Khan v. Mariam Begum , I. L. R., 
3 All., 731 (1881) ; Ilassarat Bibi v. Golam Joffer , 3 0. W. N., 57 
(1898) : Fatima Bibee v. Ahmad Baksh , 1. L. R., 31 Cal., 319, 
per Hampini. J. (1903). 


Art. 498. Where a person during his last illness 
acknowledges a debt in favour of another who is not his 
heir, such acknowledgment is valid in its entirety, even 
when the debt exceeds the whole value of the property. 

another who 

is not his Notes 

heir. 

Radd-ul-Muhtar, Vol. 4, p. 507. 

Hamilton’s Hedayah, Vol. 3, Bk. 25, Chap. 3, p. 438 ; 
Zaidu-nil-Ambani, Vol. 2, p. 327. 


Where a 
person in 
last illness 
acknow¬ 
ledges a 
debt in 
favour of 


Where a Art. 499. Where a sick person acknowledges a 

ackiiow- 801 debt in favour of an heir, such acknowledgment is void 

in d favour of 1 unless assented to by the other heirs. On the other hand 
an heir. where he acknowledges having used a deposit entrusted 
to him by an heir, such acknowledgment is valid. 


Notes- 

Radd-ul-Muhtar, Vol. 4, pp. 509, 510. 

Hamilton’s Hedayah, Vol. 3, Bk. 25, Chap. 3, p. 437 ; Zaidu- 
nil-Ambani, Vol. 2, p. 327. 


How the 
status of 
heir is to be 
determined. 


Art. 500. The status of heir must exist at the 
time the acknowledgment is made, whether such status 
arises from consanguinity, or any other cause existing 
at the time of the acknowledgment. 
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Notes. 

Radd-ul-Muhtar, Vol. 4, p. 510 ; Vol. 5, p, 454. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, Ohap. 2, p. 684; Zaidu- 
•nil-Ambani, Vol. 2, p. 333. 

Art 501. Where a man in his last illness acknow¬ 
ledges a debt, or makes a bequest in favour of a wife, 
whom during the same illness he has irrevocably 
repudiated at her own request, she is only entitled 
to whichever be the lower in amount of the ac¬ 
knowledged debt and legacy, or of the share of the 
estate which would devolve upon her as an unrepudiated 
wife. 

Where repudiation did not take place at the wife’s 
request, she shall have the whole of her share in the 
estate, however large it may be, provided her husband 
dies during her Iddcit. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 571 ; Vol. 4, p. 511. 

Hamilton’s Hedayah, Vol. 3, Bk. 25, Chap. 3, p. 438 : 
Zaidu-nil-Ambani, Vol. 2, p. 335. 

Art. 502. Where a man is in debt to the full 
extent of his estate, and during his last illness remits a 
debt in favour of a debtor, such release is void. A 
release made in favour of a debtor who is also an heir is 
always void, whether the sick person is in debt or not. 

Notes. 

Radd-ul-Muhtar, Vol. 4, p. 508. 

Hamilton’s Hedayah, Vol. 3, Bk. 25, Chap. 3, p. 437 ; Zaidu- 
nil-AmbaDi, Vol. 2, p. 336. 

Art. 503. Where a wife during her last illness 
remits a debt in favour of her husband, such release is 
only valid when assented to by her other heirs. 


Where a 
man in his 
last illness 
acknow¬ 
ledges a 
debt made 
in favour 
of a wife 
whom in 
that illness 
he had irie- 
vocably 
repudiated. 


Keleaseof a 
debt in last 
illness is 
void if testa¬ 
tor is in 
debt himself 
to the full 
extent of his 
estate. 


Where wife 
in last illness 
remits a 
debt. 


Debt takes 
precedence 
over a lega¬ 
cy and a 
legacy over t 
share in the 
inheritance. 


Debts which 
cannot 
validly be 
paid during 
last illness. 
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* 

Notea 

Zaidu-nil-Ambani, Vol. 2, p. 336. 

Art. 504. A debt takes precedence over a legacy,, 
and a legacy is payable before a share in the inheritance. 
A debt acknowledged by a person while in good health, 
or a debt established by proof, takes precedence over a 
debt acknowledged during the last illness, even though 
the latter debt be for a deposit. 

Notes. 

Tahtavi, Vol. 4, pp. 367, 368, 369; Radd-ul- 
Muhtar, Vol. 4, p. 507. 

Hamilton’s Hedayab, Vol. 3, Bk. 25, Chap. 3, pp. 436, 437 ; 
Zaidu-nil-Ambani, Vol. 2, p. 339. 

See Hamir Singh v. Zakia, I. L. R., 1 All., 57, F. B. (1875) ;■ 
Syed Bazuyat Hossein v. Dooli Chand, L. R., 5 I. A., 211 ; I. L. 
R., 4 Cal., 402, P. C. (1878) ; Land Mortgage Bank v. Bidoya- 
dhari Dasi, 7 0. L. R., 460 (1880) ; Land Mortgage Bank v. Roy 
Luclimiput Singh, 8 C. L. R., 447 (1881) ; Pirtlii Pal Singh v. 
Hussaini Jan, I. L. R., 4 All., 361 (1882) ; M. Awais v. liar 
Sahai, I. L. R., 7 All., 716 (1885) ; Jafri Begam, v. Amir 
Muhammad, I. L. R., 7 AH., 822, F. B. (1885) ; Bnssunteram 
v. Kamalnddin Ahmed, I. L. R>, 11 Cal., 421 (1885) ; Amha 
Shankar v. Sayad Ali Basvl, T. L. R., 19 Bom., 273 (1894) ; 
Amir Dulhin v. Baij Nath Singh, I. L. R., 21 Cal., 311 (1894). 


Art. 505. A person during his last illness cannot 
validly pay even a portion of debts, referred to in the 
foregoing Article, if there are other debts which take 
precedence over them. Creditors whose debts were 
before the last contracted illness are on the same footing 
with the wife to whom dower is due, and the creditors 
to whom rent is due. 
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Notes. 

Radd-ul-Muhtar, Vol. 4, pp. 507, 508. 

Hamilton’s Hedayab, Yol. 3, Bk. 25, Ch. 3, p. 437 ; Zaidu- 
nil-Ambani, Vol. 2, p. 343. 


CHAPTER III. 

THE EXECUTOR: HIS POWERS AND DUTIES. 

(Arts. 506—552.) 

SECTION I.—THE EXECUTOR. 

(Arts. 506—520.) 

Art. 506. A person who has accepted the office 
of executor during the testator’s life-time cannot after 
the testator’s death refuse to fulfil the duties of executor, 
unless the testator had given him the power to renounce 
the executorship at any moment. 

Notes. 

Bahrr-ul-Rayek, Vol. 8, p. 521; Radd-ul-Muht4r, 
Vol. 5, p. 487. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, Cbap. 7, p. 697 ; 
Zaidu-nil-Ambani, Vol. 2, p. 135. 

By Section 3 of the Probate and Administration Act (V of 
1881) “ Executor ” means a person to whom the execution of the 
will last of a deceased person is, by the testator’s appointment, 
confided. 

See also Section 4 of the Probate and Administration Act 
(V of 1881) ; In the goods of dJossein Ali, 1 Fulton, 339 (1843); 
Mohammad Alif v. Chandaree Petro, 5 Sev. S. D. A., 119 (1858). 


Art. 507. A refusal to become executor, made 
during the life-time and with the knowledge of the 
testator, is valid, but if the refusal was not made known 
to the testator, it is not valid. 


Where a 
person ac¬ 
cepts execu¬ 
torship 
during tes¬ 
tator’s life¬ 
time. 


Eefusal to 
become exe¬ 
cutor. 
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Notes. 

Radd-ul-Muhti\r, VoL 5, p. 487. 

Hamilton’s Hedayab, Yol. 4, Bk. 52, Chap. 7, p. 697 ; Zaidu- 
nil-Ambani, Vol. 2, p. 186. 


Where after 
refusal office 
cannot be 
accepted. 


Art. 508. A person who has declined to become 
executor during the life-time and with the knowledge 
of the testator, cannot accept such office after the 
testator’s decease. 


Notes. 


Tahtavi, Vol. 4, p. 337. 
Zaidu-nil-Ambani, Vol. 2, p. 136. 


Where exe¬ 
cutor before 
testator’s 
death 
neither 
accepts nor 
refuses. 


Art. 509. An executor who before the testator’s- 
death has not expressed his intention of refusing or 
accepting, can do so after the testator’s decease, and can 
then accept the office even if he has previously declined 1 
it. 


Notes. 


Radd-ul-Muhtar, Vol. 5, p. 487. 

Hamilton’s Hedayab, Vol. 4, Bk. 52, Chap. 7, p. 697 ; Zaidu- 
nil-Ambani, Vol. 2, p. 137. 


Tacit accept- Art. 510. Tacit acceptance of executorship is equi- 

aiice equi- , ~ , 

valent to valent to an express acceptance, ouch tacit acceptance 
acceptance, results from any act of administration on the part of the 
executor, such as the sale of anything belonging to 
the testator’s estate, the purchase, on behalf of the- 
heirs, of anything useful to them, or the payment or 
recovery of debts due to, or by the estate. 


Notes. 

Bahrr-ul-Rayek, Vol. 8, p. 522. 

Hamilton’s Hedayab, Vol. 4, Bk. 52, Chap. 7, p. 697 ; Zaidu- 
nil-Ambani, Vol. 2, p. 138. 
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Art. 511. A testator cannot appoint an executor 
and restrict him to the accomplishment of certain 
specified acts. Where such a restriction is made the 
executorship is regarded as a general one. Thus, if the 
deceased has appointed one person to discharge his 
debts and another to recover them both become general 
executors. 


Notes. 

Radd-ul-Muhtar, Vol. 5, p. 487. 

Baillie, Bk. 10, Chap. 8, p. 671; Zaidu-nil-Ambani, Vol. 2, 
p. 139. 


Art. 512. A testator can appoint as executor 
his wife, the mother of a minor child, any other woman, 
or any one of his heirs. The mother or any other 
person can be appointed to watch over the acts of the 
executor acting as guardian of the children’s property. 

Notes. 

Zaidu-nil-Ambani, Vol. 2, p. 141. 

Art. 513. An executor appointed by the father 
takes precedence over the paternal grandfather. If the 
father appoints as executor of his son’s property the 
latter’s mother, and persists in this wish until his death, 
the paternal grandfather cannot claim the right to 
administer the son’s property. On the other hand 
if the father dies intestate, the paternal grandfather, if 
a man of prudence and capable of fulfilling the duties 
of executor, takes precedence over the mother. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 497. 

Hamilton’s Hedayah, Vol. 4, Bk. 52, Ch. 7, p. 702 ; Zaidu- 
nil-Ambani, Vol. 2, p. 141. 


Testator 
cannot res- 
trict execu¬ 
tor to cer¬ 
tain speci¬ 
fied acts. 


Persons who 
may be ap¬ 
pointed as 
executors. 


Executor 
appointed 
by father 
takes prece¬ 
dence over 
paternal 
grandfather. 
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Qualifica¬ 
tions necea 
sary for an 
executor. 


Testator can 
always re¬ 
voke execu¬ 
torship. 


Art. 514. An executor should be a Muslim, ot 
sound mind, adult, trustworthy and a man of prudence. 
Where a testator has appointed as executor any person 
not possessing these qualifications, the judge may remove 
him and appoint another in his place. 

Notes. 

Bahrr-ul-Rayek, Vol. 8, p. 523. 

Baillie, Bk. 10, Chap. 8, pp. 667-659 ; Hamilton’s Hedayah, 
Vol. 4, Bk. 52, Chap. 7, p. 698 ; Zaidu-nil-Ambani, Vol. 2, p. 142 ; 
Clavel, Vol. 1, pp. 340, 341,346. 

See Sale’s Koran, Chap. IV, p. 77. 

Where a Mahomedan appointed a Hindu as executor, held, 
that though tho appointment of other than a Muslim as executor to 
the will of the Muslim is lawful, yet it was incumbent upon the Kazi 
to remove him from his office ; the reason why the appointment, 
though not perfectly correct, is said to be legal, is because his official 
acts, as executor, are valid according to Mahomedan law— M. 
Ameenoodeen v. M. Kubeeroodeen , 4 Sel. Rep., S. D. A., 63 (1825). 

Although the appointment by a Mahomedan of a person of 
another religion to be his executor is valid, yet it is incumbent on 
the ruling power to take the trust out of his hands and appoint 
another. Where, therefore, a Mahomedan appointed a Christian 
as his executor to his last will and testament, held, such appoint¬ 
ment was lawful— Henry Imlach v. Zuhooroonisa Klianum , 4 Sel. 
Rep., S. D. A., 382 (1828). 

The appointment of an infidel executor does not invalidate 
the will, and further, all the acts of such an executor, and his 
dealing with the property under the will, until he is removed by 
the Civil Court, are good and valid according to Mahomedan law— 
Jehan Khan v. V. K Mandy , 10 W. R., 185, per Phear, J. (1868). 

Art. 515. A testator, even without the execu¬ 
tor’s knowledge, may revoke the executorship which 
the latter has accepted. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 487. 

Zaidu-nil-Ambani, Vol. 2, p. 143. 
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Art. 516. So long as he is trustworthy and capa¬ 
ble of discharging his duties, an executor appointed by 
the testator cannot be removed by the judge. If he is 
not able to discharge such duties, the judge will appoint a 
co-executor. But where the judge considers an executor 
incompetent to fulfil the duties of his office, he can appoint 
another in his place. Should he subsequently become 
competent, the judge can reinstate him in his position as 
executor. 

The executor cannot be removed on a mere com¬ 
plaint made by one or several of the heirs. He can 
only be removed when he has been proved guilty of a 
breach of trust. 

Notes. 

Fath-ul-Kadir, Vol. 4, p. 300 ; Hedaya, Vol. 4, 
p. 677 ; Radd-ul-Muht&r, Vol. 5, p. 488. 

Baillie, Bk. 10, Chap. 8, p. 669 ; Hamilton’s Hedayak, Vol. 4, 
Bk. 52, Chap. 7, p. 698 ; Zaidu-nil-Ambani, Vol. 2, 144 ; Clavel, 
Vol, 1, pp. 341, 346. 

Art. 517. Where a man dies without having ap¬ 
pointed an executor and leaving no heirs, the judge will 
appoint an executor, in the event of there being debts 
owing by the estate or assets to be realized, or to carry 
out the last wishes, if any, of the testator. 

The judge may also appoint an executor, if one of 
the heirs is a minor, if the minor’s father is notoriously 
extravagant, if there is occasion to establish a right in 
the interests of a minor whose guardian is away in a 
distant country, or if the heirs persist in refusing to 
sell the property of the estate in order to pay the debts. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 497 ; Hamidiah, Vol. 2, 
p. 317 ; Fatawa-i-Khairiah, Vol. 2, p. 218. 

Zaida-nil-Ainbani, Vol. 2, p. 146 ; Clavel, Vol. 1, p. 364. 


Executor so 
long as he is 
trustworthy 
cannot be 
removed. 


Where a 
man dies ap¬ 
pointing no 
executor and 
leaving no 
heirs the 
judge will 
appoint an 
executor. 
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Cases in 
which joint 
executors 
can act inde¬ 
pendently of 
each other. 


Where two 
executors are 
appointed 
and only one 
accepts. 


Art. 518. Where the deceased, or even the judge, 
has appointed two executors, neither of them can validly 
act independently of the other, except in the following 
cases:— 

The burial of the deceased: the bringing of legal 
actions in the deceased’s name to protect his rights : 
the claiming of debts due to the deceased : the payment 
of debts due by the deceased : the carrying out of the 
last wish of the deceased in favour of some poor person : 
the purchase of necessaries for the minor’s use : the 
acceptance of a gift in the minor’s favour: the setting of 
the minor to some occupation : the lending or leasing 
of the minor’s property : the repayment of loans of 
specified property deposited with the deceased : the res¬ 
titution of goods wrongly acquired by the deceased and 
of goods bought by him under a defective sale : the 
division with any co-owner of the deceased, of things 
which may be replaced by others of a like nature : the 
sale of any object likely to deteriorate : and the reco¬ 
very of scattered property. 

Whether the testator authorized his executors to 
act separately or conjointly, his intention must in either 
case be carried out. 


Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 489, 491. 

Baillie, Bk. 10, Ohap. 8, pp. 669, 670 ; Hamilton’s Hedayah, 
Vol. 4, Bk. 52, Chap. 7, pp. 698, 699 ; Zaidu-nil-Ambani, Vol. 2, 
p. 148 ; Clavel, Vol. 1, p. 345. 


Art. 519. Where two executors are appointed by 
the testator and after the latter’s death, one only accepts 
the executorship, the judge may appoint some other 
person to act jointly with him. 
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Where such a person is appointed, the executor takes 
precedence when it is a question of protecting the 
property of the testator, but the executor cannot dispose 
of any property without such person’s co-operation and 
advice. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 487, 491. 

Baillie, Bk. 10, Chap. 8, p. 671 ; Hamilton’s Hedavah, Vol. 

4. Bk. 52, Chap. 7, p. 700 ; Zaidu-nil-Ambani, Vol. 2, p. 154. 

Art. 520. Where the deceased has apppointed an where 
executor who in his turn has appointed an executor, appoints 
the latter becomes executor for both estates, even when e^utor 
his appointment is only in respect of the executor’s turn ap- 

' 1 J . . points an 

estate. So also where the judge appoints an executor executor, 
who, in his turn, appoints an executor, the latter, 
if the executorship is general, becomes executor for both 
estates. 


Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 491,492 ; Durrul- 
Mukhtar, Vol. 5, p. 503. 

Baillie, Bk. 10, Chap. 8, pp. 672, 673 ; Hamilton’s Hedayab, 
Vol. 4. Bk. 52, Chap. 7, p. 700 ; Zaidu-nil-Ambani, Vol. 2, 
p. 156. 

According to Mahomedan law, an executor is competent, on 
the approach of his death, to appoint a successor for the same 
purpose— S . Hafeez-oor-Rahman v. Kliadim Hossein , 4 N. W. P., 
H. C. R., 106 (1871). 


SECTION II.—POWERS AND DUTIES OF EXECUTORS. 

(Arts. 521—652.) 

Art. 521. When the heirs are all minors and the ^e^executor 

estate is free from all debts and legacies, the executor can dispose 

° of a minor* 

has the power to dispose of the movable property property. 
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even at a slight loss, and whether or not the heirs are in 
immediate need of money. 

The executor can only dispose of the minor’s 
immovable property for one of the following reasons :— 

1. When such immovable property can be sold at 
double its value. 

2. When there is a debt against the estate which 
can only be liquidated by the sale of the immovable pro¬ 
perty, in which case the executor is empowered to sell 
only such portion of the immovable property as will 
satisfy such debt. 

3. When the deceased has not indicated how 
legacies are to be paid and there is no sufficient 
movable property to meet such legacies, in which case 
only such portion of the immovable property as will 
satisfy the legacies may be sold. 

4. When the minor’s requirements demand the 
sale of immovable property, it may then be disposed of 
at its actual value or even at a slight loss. 

5. When the up-keep of, and taxes on, the immov¬ 
able property exceed its revenue. 

6. When immovable property such as a house or 
shop is in danger of falling down. 

7. When the immovable property is liable to 
incur any loss through the influence of a powerful 
man. 

Trees, palms and sheds, but not the ground they 
stand on, are held to be movable property. 

Any sale of immovable property by an executor 
except for one of the above-mentioned legal reasons is 
void, and cannot be ratified by the minor on attaining his 
majority. 
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Notes. 

Bahrr-ul-Rayek, Vol. 8, p. 533 ; Haraidiah, Vol. 2, 
p. 322 ; Radd-ul-Muhtar, Yol 5 , pp. 494, 495 ; Eatawa- 
i-Khariah, Vol. 2, pp. 217, 218. 

Baillie, Bk. 10, Chap. 8, pp. 673, 674, 676, 677 ; Hamilton’s 
Hedayah, VoL 4, Bk. 52, Chap. 7, p. 702 ; Zaidu-nil-Ambani, 
Vol. 2. p. 157 ; Clavel, Vol. 1, p. 349. 

Section 3 of the Probate and Administration Act (V of 
1881) defines minor as follows:—“Minor” means any person 
subject to the Indian Majority Act, 1875, who has not attained 
his majority within the meaning of that Act, and any other 
person who has not completed his age of eighteen years, and 
“ minority ” means the status of any such person. 

Section 3 of the Bengal Court of Wards Act (II of 1879) 
defines minor as follows :—“ Minor ” means a person who has not 
completed his age of twenty-one years. 

See Chapters VI, VII and XIII of the Probate and Adminis¬ 
tration Act (V of 1881). 

By Mahomedan law an executor may properly sell portions 
of the estate of a deceased Mahomedan, if such sale be necessary 
for the purpose of paying debts or legacies, or otherwise in the 
course of a due administration of the estate— Shah Enaet Hossew 
v. Syud Rumzan , 10 W. R., 216 (1868). 

The powers of the executor or administrator of a Cutchi 
Memon are generally limited to recovering debts, and securing 
debtors paying the same, and the same rule would seem to apply 
to the executor or administrator of a Khoja Mahomedan— 
Ahmedblioy Hubibhoy v. Vidleebhoy Cassumbhoy , I. L. R., 6 Bom., 
703 (1882) ; See also In the matter of Haji Ismail , I. L. R., 
6 Bom., 452 (1880). 


Art. 522. When the estate is free from all debts 
and legacies and the heirs are all adult and are present, 
the executor cannot dispose of any property without 
their consent. 


Where the 
consent of 
the heirs is 
necessary 
before the 
executor can 
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dispose of 
any of the 
property. 


Where the 
executor can 
dispose of 
the movable 
and immov¬ 
able pro¬ 
perty of the 
heirs. 


Procedure 
when the 
estate is 
encumbered. 


He can however recover debts and validly receive 
any thing else which may be due. If the heirs are all 
adult and absent, the executor can only dispose of the 
movable property, and take charge of the proceeds. 

When all the heirs are adult and some are present 
and others absent, the executor can only dispose of that 
portion of the movable property which falls to the share 
of those who are absent. He can only dispose of their 
shares in the immovable property for the payment of 
debts. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 494. 

Zaidu-nil-Ambani, vol. 2, p. 163. 

Art. 523. Where there is no debt or legacy pay¬ 
able out of the estate, and some of the heirs are minors 
and some adult, the executor can dispose of the movable 
and immovable property falling to the share of the 
minors, provided that it is for any of the reasons 
specified in Art. 521. He cannot dispose of the 
shares devolving upon the heirs who are adult, unless 
they are absent; in which case he can only dispose 
of their shares in the movable property. 

Notes. 

Radd-ul-Muht&r, Vol. 5, p. 494. 

Baillie, Bk. 10, Chap. 8, p. 675 ; Zaidu-nil-Ambani, Vol. 2, 
p. 164. 

Art. 524. When the estate is charged with debts 
and legacies and there is no money in cash, it is not 
incumbent on the heirs to pay such debts and legacies 
from their own funds, if the estate of the deceased is 
wholly absorbed by such debts. The executor, appointed 
by the father, can dispose of all the movable and 
immovable property of the estate. 
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Where there is no money in cash to pay the debts 
and legacies, and the debts do not absorb the entire 
estate, the executor, even without the consent of the 
heirs, can dispose of so much of the property as will 
suffice to pay such debts and legacies. 

In providing for the payment of debts or of legacies, 
the executor must first dispose of the movable property : 
should the sum thus realized be insufficient, he can 
then dispose of such portion only of the immovable 
property as will satisfy the debts and legacies. 

Notes. 

Radd-ul-Muht4r, Yol. 5, p. 494. 

Zaidu-nil-Ambani, Vol. 2, p. 16"). 

Art. 525. A paternal grandfather or the executor Paternal 
he appoints, cannot dispose of any property of the raimotseir 
estate, movable or immovable, to pay the deceased’s ty^pay* 
debts or legacies. Either of them, however, can dispose Jbe debts or 

° \ legacies of 

of the said property to pay the debts due by the minor the deceased 

without 

heirs. sanction 

of the judge. 

The creditors or legatees oi deceased must apply to 
the judge, who will order such part of the property to 
be sold as will satisfy their claims. 

Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 497, 504, 505. 

Zaidu-uil-Ambani, Vol. 2, p. 166. 

See Section 90 of the Probate and Administration Act (V of 
1831). 

Art. 526. An executor appointed by a mother, p owe i of the 
cannot dispose of any property movable, or immovable, 
except such property as is inherited from the mother, a mother. 
He cannot even dispose of property inherited by the 
minor from the mother when there is in existence a 
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Powers of 
the executor 
as regards 
the applica¬ 
tion of 
minor's 
property. 


Powers of 
the executor 
as regards 
the sale of 
minor's pro¬ 
perty. 


father or a paternal grandfather, or an executor 
appointed by either of them. On the other hand the 
executor, appointed by the mother, can dispose of her 
estate, if the minor has no father or paternal grandfather 
living, and no executor has been appointed by them. 

When the mother has left no debts or legacies, her 
executors can only dispose of such portion of the 
movable property as is sufficient to purchase neces¬ 
saries for the wards. When the mother has left debts 
or legacies her executor can sell both the movable and 
immovable property to satisfy such debts or legacies. 

Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 495, 497. 

Baillie, Bk. 10, Chap. 8, pp. 675, 678 ; Zaidu-nil-Ambani, 
Vol. 2, p, 167 ; Clavel, Vol. 1, p. 352. 

Art. 527. An executor can apply the property 
of a minor in trade, on behalf of and for the benefit 
of the minor, and with a view to increasing the latter’s 
estate. He can do any thing that tends to the minor’s 
welfare and interest, but he cannot, on his own account, 
trade with the property of the minor. 

Notes. 

Fatawa-i-Khairiah, Vol. 2, p. 337. 

Baillie, Bk. 10, Chap. 8, pp. 680, 681; Hamilton’s Hedayah, 
Vol. 4, Bk. 52, Chap. 7, p. 702 ; Zaidu-nil-Ambani, Vol. 2, p. 169. 

Art. 528. An executor, even at a slight loss, can 
sell the movable property of a minor to a person who 
is a stranger to the executor and to the deceased, and, 
on the minor’s behalf he can buy any property from 
such a person. He can sell nothing to an heir of the 
deceased, unless the sale be greatly to the advantage of 
the minor. 
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Notes. 

Fatawa-i-Khairiah, Vol. 2, pp. 323, 324 ; Radd-ul- 
Muht&r, Vol. 5, pp. 493, 502. 

Zaidu-nil-Ambani, Yol. 2, p. 170. 


Art. 529. An executor cau sell a minor’s property where exe- 
and allow a reasonable time for payment, provided that allow brea¬ 
the buyer is solvent, and not likely unduly to delay 
the payment or deny the debt when it becomes due. payment. 


Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. 103. 
Zaidu*nil-Ambani, Yol. 2, p. 173. 


Art. 530. An executor appointed by the father, Where exe- 

ii i • , L - • i i • ie cntor can 

can sell his own property to the minor, and can himsell sell his own 
buy the latter’s property, provided that the transaction mhwrand 0 
is greatly to the advantage of the minor. bu ^ m ' nor ’ 8 

Where the executor buys immovable property from 
the minor, the price paid must be double its value and 
if he sells to the minor, it must be half its value. 

Where the executor buys movable property from 
the minor, the price paid must be one and a half times 
its value and if he sells, it must not be more than 
two-thirds of its value. 

An executor appointed by the judge, can never 
buy property belonging to the minor or sell to the minor 
property of his own. 


Notes. 

Durrul-Mukhtar, Vol. 5, p. 493 ; Radd-ul-Muht&r, 
Vol. 5, p. 493. 

Zaidu-nil-Ambani, Vol. 2, p. 172. 

AR, 1MI 
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Powers of 
the executor 
as regards 
giving or 
lending 
minor’s 
property. 


Art. 531- An executor cannot pay his own debts 
out of the minor’s property, nor can he borrow or lend 
property of the minor. He cannot pledge his own goods 
in the minor’s interest, nor can he give the minor’s 
goods by way of security for his own debts. He can, 
however, pledge the minor’s property in order to 
secure a debt of the minor. He can also accept a 
security in respect of a debt due to the minor or to the 
deceased. 


Notes. 


Fatawa-i-Alamgiri, Vol. 7, p. 104 ; Tankihul 
Hamidiah, Vol: 2, p. 329; Radd-ul-Muhtar, Vol. 5, 
p. 348; Bahrr-ul-Rayek, Vol. 8, p. 534. 

Zaidu-nil-Ambani, Vol. 2, p. 173 ; Clavel, Vol. 1, p. 354. 


Executor Art. 532. An executor can delegate to another 

his powers 6 person all his powers of administration of the minor’s 
to another p r0 perty. Such delegation terminates on the death of 
the executor or of the minor. 

Notes. 

Fatawa-i-Khairiah, Vol. 2, p. 219. 
Zaidu-nil-Ambani, Vol. 2, p. 178. 


Executor 
cannot 
release a 
debtor from 
a debt due to 
the estate. 


Art. 533. An executor cannot release any debtor 
from a debt due to the deceased, nor can he remit part 
of a debt due to the latter, nor grant any extension of 
time to a debtor. But if the debt was contracted by 
himself, he can either, on his own responsibility, remit 
the debt in part, or grant an extension of time or 
even release the debtor altogether. 


Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. 105. 
Zaidu-nil-Ambani, Vol. 2, p. 178. 
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Art 534. An executor can compound a debt due Circumstan- 
to the deceased or to the minor, provided the debt an executor 
cannot be proved or isrnot supported by witnesses and c ,oun<u 
is denied by the debtor. If the existence of the debt is ^ ebt due t0 

* * the estate 

supported by trustworthy witnesses or if it is acknow¬ 


ledged by the debtor or judicially decreed, the executor 
cannot compound it. On the other hand, if the minor 
owes a debt which is not disputed or which is recognized 
by the judge, the executor must pay such debt in full. 


Notes. 

Fatawa-i-Alaingiri', Vol. 7, p. 105. 
Zaidu-nil-Ambani, Vol. 2, p. 180. 


Art. 535. An admission on the part of the 
executor of liability in respect of a debt or legacy, 
is void. 


Executor’s 
admission of 
a debt is 
void. 


Notes. 

Radd-ul-Muhtar, Vol. 5, p. 496. 
Zaidu-nil-Ambani, Vol. 2, p. 180. 


Art. 536. An acknowledgment by an heir of a debt Where an 

. heir’s 

due by the deceased, is only binding on such heir and he acknowiedg- 

must contribute towards its payment in proportion to debfdue'b) 

his share in the estate of the deceased. Thus, should tbe deceased 

7 is binding. 

an heir acknowledge a legacy amounting to a third of 
the estate, he must contribute a third part of his share 
in the estate towards the payment of such legacy. 

Notes. 

Radd-ul-Muht&r, Vol.. 4, p. 501. 

Zaidu-nil-Ambani, Vol. 2. p. 183. 

Ar t- 537. An executor must provide a reasonable Executor 

, . . . . mustprovide 

scale of maintenance for his ward, neither.stinting him reasonable 
nor being too lavish with him. Should .the ,minor’s for^wTrA 
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Where 
executor 
from his own 
funds advan¬ 
ces ward’s 
mainte¬ 
nance. 


Respon¬ 
sibility of 
executor for 
paying debt 
due by the 
deceased’s 
estate. 


maintenance as fixed by the judge, be insufficient, the 
executor has the power to add to it. 

Notes. 

Radd-ul-Muhtar, Vo). 5, p. 500. 
Zaidu-nil-Ambani, Vol. 2, p. 185. 

See Sale’s* Koran, Chap. XVII, p. 220, and Chap. XXVI, 
p. 301. 


Art. 538 An executor who out of his own funds 
has paid for the maintenance of a minor who is without 
means, or who possesses property which cannot be 
utilized, cannot claim to be indemnified for such advances, 
unless at the time of making, such payment he had 
declared before witnesses that he did so with a view to 
their recovery. In such a case the executor can claim 
to be reimbursed by the minor, unless he comes within 
the list of relations who can be made liable for the poor 
minor’s maintenance. 


Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 727, 728 ; Vol. 5, pp. 
498, 505. 

Zaidu-nil-Ambani, Vol. 2, p. 185. 

Art. 539. Where an executor pays a debt against 
the deceased’s estate and the debt has been proved by 
the claimant, or been admitted by the heirs, the execu¬ 
tor is alone responsible for such payment, unless he can 
himself furnish sufficient proof of such debt, in which case 

he will not be responsible. 

Notes. 

Fatawa-i-Alamgiri, Vol. 7, p. 105 ; Radd-ul-Muht&r, 
Vol. 5, p. 496. 

Zaidu-nil-Ambani, Vol. 2, p. 187. 
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Art 540. When an executor is without means, he 
can claim the salary usually paid in such cases, other¬ 
wise no salary is due. 

Notes. 

Fatawa Sirajiah, pp. 435, 436 ; Fatawa-i-Kazi 

Khan, Vol. 4, p. 439. 

Zaidu-nil-Ambani, Vol. 2, p. 189 ; Clave], Vol. 1, p. 350. 

Art. 541. On attaining his majority, a minor can 
demand from the executor an account of his adminis¬ 
tration. The minor must pay the costs of such account. 

Where an executor refuses to furnish an account 
of his administration, the judge may order him to do so, 
but shall not imprison him. 

Notes. 

Radd-ul-Muhtar, "Vol. 5, pp. 500, 501. 

Zaidu-nil-Ambani, Vol. 2 , p. 189. 

Art. 542. Where an executor dies without speci¬ 
fying the property of his ward, the executor’s estate is 
not responsible. Where the executor has specified the 
property, the ward upon coming of age, is entitled to 
claim such property, if it exists, or its value from the 
executor’s estate if the property has disappeared. 

Notes. 

Hamalvi, p. 469. 

Zaidu-nil-Ambani, Vol. 2, p. 194 ;Clavel, Vol. 1, p. 360. 

Art. 543. An executor’s sworn declaration holds 
good in respect of all acts which fall within the scope 
of his duties as executor, unless the contrary be proved. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 501. 

Zaidu-nil-Ambani, Vol. 2, p. 189. 


Executor 
without 
means can 
claim salary 


Minor on 
reaching 
majority can 
demand 
from the 
executor an 
account of 
the latter’s 
administra¬ 
tion. 


Minor's 

claim 

against 

deceased 

executor’s 

estate. 


Where the 
executor’s 
sworn de¬ 
claration as 
to his acts is 
sufficient. 
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Where it is 
not suffi¬ 
cient. 


Executor s 
false state¬ 
ments must 
be rejected. 


Where exe¬ 
cutor’s de¬ 
claration as 
to expendi¬ 
ture may 
or may not 
be accepted. 


Art. 544. With regard to acts which are outside his 
powers and duties, the executor’s sworn declaration by 
itself, will not hold good : the burden of proof falls on 
him. 

Notes. 

Radd-ul-Muht&r, Vol. 5, p. 501. 

Zaidu-nil-Ambani, Vol. 2, p. 191. 

Art. 545. Where an executor’s statements are 
shown to be false they must be rejected. 

Notes. 

Radd-ul-Muht&r, Yol. 5, p. 501. 

Zaidu-nil-Ambani, Vol. 2, p. 189 ; Clavel, Vol. 1 , p. 360. 

Art. 546. An executor’s declaration shall be ac¬ 
cepted with regard to any reasonable expenditure he has 
made on behalf of the minor or the deceased, except 
among others, in the following cases :— 

If he claims to have paid without an order from the 
judge a debt for which the deceased was liable or to 
have paid the same out of his own funds; if he claims 
that during his minority, the minor has made use of the 
property of another, and that the executor has com¬ 
pensated the owner from his own funds or from those of 
his ward ; if he claims that he has provided maintenance 
for some specified person with whom the minor is prohibit¬ 
ed from contracting marriage; if he claims to have paid the 
minor’s land-tax during the bad season for agriculture, 
if he claims to have paid debts contracted by a minor 
authorized to engage in trade; if he claims to have 
paid dower out of his own funds to a woman to whom 
he married his ward and who is dead; or if he claims 
a share of the profits realized through his trading with 
the minor’s funds under a claim of alleged partnership 
(muzaribhat). 
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In all these cases, if the minor upon attaining his 
majority, dispute the executor’s statement, he cannot be 
made liable, unless the executor substantiates his claim 
by the evidence of trustworthy witnesses. 

Notes. 

Tahtavi, Vol, 4, p. 345 ; Radd-ul-Muhtar, Vol. 5, 
pp. 500, 501. 

Zaidu-nil-Ambani, Vol. 2, p. 191 ; Clavel, Vol. 1, p. 360. 

See Sections 146, 147 of the Probate and Administration 
Act (V of 1881). 

Art. 547. When a minor ward of either sex, 
attains his or her majority, the executor must not deliver 
possession of the property, unless he is satisfied that 
the ward is able to administer the estate properly. 

Notes. 

Tahtavi, Vol. 4, p. 85. 

Zaidu-nil-Ambani, Vol. 2, p. 195. 

Art. 548. Where a minor attains his majority and 
is in full possession of his faculties, he becomes respon¬ 
sible for his actions. Neither his father nor the executor 
can interfere with the administration of his own property, 
unless the judge has declared him incapable of adminis¬ 
tering it. 

Notes 

Radd-ul-MuhtSr, Vol. 5, pp. 104, 105. 

Zaidu-nil-Ambani, Vol. 2, p. 195. 

See Sale’s Koran, ('hap. IV, p. 60. 

Art. 549. Where a minor upon attaining his 
majority shows any tendency towards extravagance, his 
property is not to be delivered to him until he has 
reached the age of twenty-five years, unless, before reach¬ 
ing that age, he gives proof of ability to administer and 
dispose of his property in a right and reasonable manner. 


Execntor 
caunot deli¬ 
ver property 
to ward un¬ 
less satisfied 
of the 
latter's 
ability to 
administer 
it properly. 


Where 
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Executor 
becomes 
responsible 
for property 
delivered 
to minor 
who is unfit 
to adminis¬ 
ter. 


Executor 
not respon¬ 
sible for 
delivering 
property to 
a minor 
who shows 
capacity for 
good man¬ 
agement. 


Disputes on 
minor’s at¬ 
taining 
majority 
and fitness 
for manage¬ 
ment. 


Notes. 

Radd-ul-Muht&r, Vol. 5, pp. 102, 103. 
Zaidu-nil-Ambani, Vol. 2, p. 196. 


Art. 550. Where an executor delivers property to 
a minor on attaining his majority, and the minor is 
unfit to administer such property, the executor, if aware 
of his ward’s unfitness, is responsible for the property he 
has handed over. 


Notes. 

Radd-ul-MuhtSr, Vol. 5, p. 102. 
Zaidu-nil-Amb.aoi, Vol. 2, p. 196. 


Art. 551. Where an executor delivers property 
to a minor who has not yet attained his majority but 
who shows capacity for good management, the executor 
is not responsible for any loss that occurs to the pro¬ 
perty after handing it over to the minor. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 102. 

Zaidu-nil-Ambani, Vol. 2, p. 198. 


Art. 552. Where a minor upon attaining his 
majority claims to be fit to manage his own affairs, and 
the executor disputes such fitness, the latter cannot be 
compelled to deliver the minor’s property, until the 
minor has been declared by the judge to be capable of 
such management. 

If the executor refuses to deliver the property 
to the minor after the latter has been declared competent 
by the judge to administer his own property, and 
after the minor has duly called upon the executor to 
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make such delivery, the latter will be held responsible 
for any loss occasioned to the property while it is in his 
hands. 

Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 102, 103. 

Zaidu-nil-Ambani, Vol. 2, p. 198. 

See Chapter XIII of the Probate and Administration Act 
(V of 1881). 


CHAPTER IV. 

INHIBITION (HAJR), LEGAL INCAPACITY, THE AGE OF REASON, 
AND MAJORITY. 

(Arts. 553—570.) 

SECTION I.—INHIBITION ( HAJR), LEGAL INCAPACITY. 

(Arts. 553—664.) 

Art. 553. The minor, the lunatic, the prodigal, 
and the bankrupt are legally incapable. 

Notes. 

Radd-ul-Muht&r, Vol. 5, pp. 97, 98, 101. 

Zaidu-nil-Ambani, Vol. 2, p. 199. 

Hajr, in its primitive sense, means interdiction or prevention. 
In the language of the law it signifies au interdiction of action, 
with respect to a particular person, who is either an infant, an 
idiot or a slave ; the cause of inhibition being three, infancy, 
insanity and servitude—Hamilton’s Hedayah, Vol. 3, Bk. 35, 
p. 524. 

Art. 554. The acts of a minor who has not reached 
the age of reason, or of a lunatic who has no lucid in¬ 
tervals, are null and void, and those of a lunatic in his 
lucid intervals, are valid. 


Persous who 
are legally 
incapable. 


Where the 
acts of a 
minor and of 
a lunatic are 
valid. 



Such acts if 
prejudicial to 
the minor or 
lunatic are 
void even if 
approved by 
guardian. 


Such acts if 
profitable to 
the minor or 
lunatic are 
valid even if 
not approv- 
ed by guar¬ 
dian. 


Where the 
acts of a 
lunatic or of 
a minor are 
valid when 
ratified by 
guardian. 
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Notes. h 

Bahrr-ul-Rayek, Yol. 8, pp. 88, 89. 

Hamilton’s Hedayah, Vol. 3, Bk. 35, p. 524 ; Zaidu-niV 
Ambani, Yol. 2, p. 200 ; Clave], Yol. 1, p. 367. 

See Sections 11, 12 of the Indian Contract Act (IX of 1872). 


Art. 555. The acts of a minor who has reached 
the age of reason, or of ah adult who is insane, -ar^ 
radically void if they are prejudicial to their interests 
even though such acts were approved by the guardian. 

Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 99, 119; Tahtavi, 
Vol. 4, p. 97. 

Zaidu-nil Ambani, Vol. 2, p. 201. 

Mahomedan law looks to the benefit of the minor and permits 
the guardian to dispose of movable property, if it be for the benefit 
of the minors —Syednn v. Velayet Alt , 17 W. R., 239 (1872). 

See Kali Dutt Jha v. Abdul Ali , 1. L. R., 16 Cal., 627, 
P. C. ; L. R., 16 I. A., 96 (1888). 

Art. 556. The acts of the minor who has reached 
the age of reason, or of the lunatic, are valid, so long 
as they are clearly profitable to them, even though such 
acts were not approved by the guardian. 

Notes. 

b|CSRadd-ul-Muhtar, Vol. 5, pp. 99, 119 ; Tahtavi, 
Vol. 4, p. 97. | * 

Zaidu-nil-Ambani, Vol. 2, p. 201. 

Art. 557. The acts of a minor who has reached 
the age of reason, or of an adult who is insane, and 
which may turn out either profitable or prejudicial are 
valid, provided they were capable of ratification and 
were ratified by the guardian. " 
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Where the guardian has not ratified the aet, or 
where it was an act which ratification could not render 
valid, the transaction is null and void. 

Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 99, 119; Tahtavi, 
Vol. 4, p. 97. 

Zaidu-nil-Ambani, Vol. 2,. p. 201. 

See Section 198 of the Indian Contract Act (IX of 1872). 

Art. 558. A minor is only civilly responsible for 
offences against persons or property, and is personally 
liable for damages.. An adult lunatic is in the same 
position as the minor. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 99; Bahrr-ul-Rayek, 
Vol. 8, p. 89. 

Hamilton’s Hedayah, Vol. 3, Bk. 30, Chap. 1, p. 525 ; Zaidu- 
nil-Ambani, Vol. 2, p. 202. 

See Section 11 of the Indian Contract Act (IX of 1872). 

Art. 559. A minor, as well as an adult lunatic, is 
not responsible for money borrowed, nor for any deposit 
entrusted to him, nor for. any loan made to him, nor for 
anything sold to him, if such transactions are entered 
into without the guardian’s sanction. He is, however, 
responsible for the value of an} 7 deposit that is entrusted 
to him with the guardian’s sanction. 

Notes. 

Bahrr-ul-Rayek, Vol. 8, p. 89; Tahtavi, Vol. 4, 
pp. 82, 83. • 

Zaidu-nil-Ambani, Vol. 2, p. 203. 

See Naicah Si/ud Asadoolla Khan v. Sumarc/nind T>utta, 
Dec. S. D. A. Ben. 595'(IS48). 
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a prodigal Art. 560. Where an adult is proved to be a 

declared i prodigal by the testimony of witnesses, he will be de- 
competent dared legally incapable by the judge. A prodigal 
j’udc'r cannot demand the avoidance of any act on the ground 
that it was performed in jest. He is in the same 
position as a minor with regard to his civil acts. 

While his inhibition lasts, the prodigal’s acts are 
only valid when authorized by the judge. All his acts 
entered into previous to his inhibition are valid and 
must produce their effects. 

Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 101, 102; Tahtavi, 
Vol. 4, pp. 84, 85. 

Zaidu-nil-Ainbani, Vol, 2, p. 210. 


Acts which Ar t.. 561. The acts of a prodigal cannot be ren- 

cannotbe dered void on the ground that they were performed in 

repudiated _ 0 j r 

by a prodi- jest. 

Thus, the prodigal can contract marriage, pronounce 
a valid repudiation, and furnish maintenance to those 
persons to whom it is due. He is not subject to pater¬ 
nal authority. He can validly make a declaration 
admitting a personal debt. He can validly confess to 
the perpetration of an offence involving a retaliating 
or a pecuniary penalty. He can make any charitable 
gift or legacy up to the third of his estate if he has 
an heir. 

Notes. 

Radd-ul-Muht5r, Yol. 5, pp. 101, 102 ; Tahtavi, 
Vol. 4, pp. 84, 85. 

Hamilton’s Hedayab, Vol. 3, Bk. 35, Chap. 2, pp. 526, 528, 
529 ; Zaidu-nil-Ambani, Vol. 2, p. 215 ; Clavel, Vol. 1, p. 368. 
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Art 562 A law-giver {mufti) who intentionally Persona who 
leads people astray or gives bad advice, the incompetent peoplethould 
doctor, the bankrupt, the builder, and any person who f r e 0 m 0 Mi i 0 t ^ 
holds the monopoly of any industry, must be prohibited in s the!r 

. . . J r occupations. 

from following their occupations. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 101. 

Zaiilu-nil-Anibani, Vol. 2, p. 217 ; Clavel, Vol. 1, p. 374. 


Art. 563. Where a guardian is satisfied that his Where» 
ward understands that a sale transfers property, and that authorize a 
a purchase results in its acquisition, and that he can engage^u 
distinguish between a slight and a heavy loss, he can ,rade ' 
authorize such ward to engage in trade. 

Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 102, 103, 119, 120. 

Zuitlu-nil-Ambaui, Vol. 2, p. 203. 


Art. 564. A minor authorized to trade can buy Transaction* 
and sell, even at a heavy loss : he can appoint an agent to authorial 
buy or sell : he can give and take property by way of 
security : in his own interests he can consent to a con¬ 
tract for hire : he can take or let farm lands on lease : 
he can make a valid declaration admitting a debt on 
deposit: he can remit a portion of the purchase-price 
for a latent defect in the contract: he can allow grace 
to a debtor : and he can compound a debt with any 
one. 

The minor who is authorized to trade cannot lend 
otherwise than on hire, cannot make a gift or become 
security for any one, nor can he contract marriage 
without his guardian’s consent. The authorization to 
trade given by the guardian to his ward does not 
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The age of 
reason and of 
adolescence. 


How the age 
of puberty 
is to be 
determined. 


interfere with the guardian’s po^ver to dispose of the 
ward’s property, 

Notes. 

Radd-ul-Muhtar, Vol. 5, pp. 108, 109, 110, • 1.11, 
112, 113. 

Zaidu-nil-Ambani, Vol. 2, p. 203 ; Clavel, Vol. 1, p. 363. 

SECTION II.-THE AGE OF REASON, ADOLESCENCE 

AND MAJORITY. 

(Art. 565—570.) 

Art. 565. The age of reason for a child of either 
sex is seven years at the least: at this age the right of 
custody ceases for a boy. 

The age of adolescence for a boy is fixed at twelve 
years. The girl is adolescent at nine years, and the 
right of custody ceases for her at that age. 

Notes. 

Radd-ul-Muht&r, Vol. 2, pp. 694, 695; Vol. 5, 
p. 105 ; Fatawa-i-Alamgiri, Vol. 2, p. 166. 

Zaidu-nil-Ambani, Vol. 2, p. 218. . 

See Sections 2 and 3 of the Indian Majority Act (IX of 
1875). See also Notes to Article 391. 

Art. 566. The puberty of a boy is determined by 
the physical signs which denote that state. It is the 
same with the girl, regard being had to the physical 
signs peculiar to her sex. Failing such signs, minors of 
either sex are held to have reached the age of puberty 
on completing their fifteenth year. 

Notes. 

Radd-ul-Muhtar, Vol. 5, p. 105. 

Hamilton’s Hedayah, Vol. 3, Bk. 25, Chap. 2, p. 529 ; Zaidu- 
nil-Ambani, Vol,2, p. 225. ' : 
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Art. 567. At the age of puberty guardianship 
ceases for both sexes. At this age also both are free to 
dispose of their persons. They cannot be compelled 
to marry unless they are insane. Nevertheless the 
guardianship as regards property does not necessarily 
cease at the age of puberty, but continues until the ward 
of either sex is considered fit to manage his or her own 
property. 

Notes. 

Radd-ul-Muhtar, Vol. 2, p. 323 ; Vol. 5, p. 103 ; 
Fatawa-i-Alamgiri, Vol. 2, p. 12. 

Zaidu-nil-Ambani, Vol. 2, p. 226. 

See Section 7 of the Guardian and Wards Act (VIII of 1830). 


Art. 568. A minor of either sex cannot, before 
puberty, choose between his or her father and mother. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 695, 696. 

Zaidu-nil-Ambani, Vol. 2, p. 227. 

Art, 569. A boy, who on reaching puberty, is 
capable of being left to his own discretion, can choose 
between his father and mother, and can even elect to 
live separately. 

Notes. 

Radd-ul-Muhtar, Vol. 2, pp. 695, 696. 

Zaidn-nil-Ambani, Vol. 2, p. 228. 


Art. 570. A girl, who has reached puberty and 
is a virgin, or who, though not a virgin, cannot be 
trusted to her own discretion, must be placed under the 
guardianship of her father or paternal grandfather. 
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father or 
or paternal 
grandfather. 


Where a 
person is 
held to be 
missing in 
law. 


Where the 
missing 
person has 
appointed 
an agent. 


A woman advanced in years, who is still a virgin, 
virtuous, and possesses good sense, cannot be com¬ 
pelled to live with her paternal guardian. The same 
rule will apply even if she is not a virgin if she can 
be trusted to her own discretion. 

Notes. 

Radd-ul-MuhtUr, Vol. 2, pp. 695, 696. 

Zaidu-nil-Ambani, Vol. 2, p. 228. 


CHAPTER V. 

MISSING PERSONS. 

(Arts. 571-581.) 

Art. 571. A person is held to be missing in law 
when his whereabouts is unknown, and it is uncertain 
whether he is dead or alive. 

Notes. 

Radd-ul-Muht&r, Vol. 3, p. 358. 

Hamilton’s Heduyah, Vol. 2, Bk. 13, p. 213 ; Baillie, Bk. 11, 
Chap. 6, p. 703 ; Zaidu-nil-Ambani, Vol. 2, p. 347 ; Clavel, 
Vol. 1, p. 371. 

Art. 572. Where a missing person has appointed 
an agent for the purpose of administering and preserv¬ 
ing his property, the authority of such agent cannot 
be revoked by reason of the principal’s absence. 

The presumptive heirs of a missing person cannot 
withdraw his property from the hands of his agent or 
from the public treasury, even when he has no legal 
heirs. 

An agent cannot carry out the necessary repairs 
of a missing person’s property without the sanction of 
the judge. 

Notes. 

Radd-ul-Muht&r, Vol. 3, p. 358. 

Zaidu-nil-Ambani, Vol. 2, p. 347 ; Clavel, Vol. 1, p. 369. 



MISSING PERSONS. 


321 


Art. 573. Where a missing person has not ap¬ 
pointed an agent, the judge shall appoint an adminis¬ 
trator to collect his rents and debts acknowledged by 
his debtor and generally to administer his estate. 

Notes. 

Radd-ul-Muhtar, Vol. 3, p. 358. 

Hamilton’s Hedayah, Vol. 2, Bk. 12, p. 213 ; Zaidn-nil- 
Ambani, Vol. 2, p. 348. 

Art. 574. A judge has the power to order the sale 
of the movable or immovable property belonging to 
a missing person, where such property is liable to dete¬ 
riorate. 

He must take charge of the proceeds of the sale 
and restore them to the missing person on his return, or 
hand them over to his heirs, after his death has been 
judicially declared. 

He cannot sell any property belonging to a missing 
person when such property is not likely to deteriorate, 
not even for the purpose of providing maintenance. 

Notes. 

Radd-ul-Muhtar, Vol. 3, pp. 359, 361. 

Hamilton’s Hedayah, Vol. 2, Bk. 13, p. 214; Zaidn-nil- 
Ambani, Vol. 2, p. 349. 

Art. 575. An administrator has power to provide 
maintenance for a missing person’s relations, who are 
entitled to maintenance, out of the proceeds of property 
sold, or debts realized. 


Notes. 

Radd-ul-Muhtar, Vol. 3, p. 359. 

Hamilton’s Hedayah, Vol. 2, Bk. 13, p. 214 ; Zaidu-nil- 
Ambani, Vol. 2, p. 349. 

AR, IML 
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A missing 
person is 
presumed to 
be alive in 
matters 
which 
affect him 
pre¬ 
judicially. 


Where he is 
presumed to 
be non-ex¬ 
istent in 
matters pre¬ 
judicial to 
others. 


Where he is 
held to be 
dead where 
his contem¬ 
poraries 
have all 
died. 


Art. 576. A missing person is presumed to be alive 
in regard to matters that affect him prejudicially, and 
are dependent on proof of his death. Thus, his wife 
cannot marry again, his heirs cannot divide his estate 
between them, the leases he has granted cannot be 
cancelled, nor can the judge dissolve his marriage before 
he has been proved to be dead. 

Notes. 

Radd-ul-Muhtar, Vol. 3, pp. 358, 359. 

Hamilton’s Hedayab, Vol. 2, Bk 13, p. 216 ; Zaidu-uil- 
Ainbani, Vol. 2, p. 350. 

Art. 577. In all matters that depend upon proof 
of a missing person’s existence and which would bene¬ 
fit him or would be prejudicial to others, he is presumed 
to be non-existent or his existence is uncertain. Thus, he 
cannot receive his share in an inheritance or a legacy 
made in his favour, and until his existence or death has 
been judicially proved, the share or the legacy will be 
held in trust for him. 

Notes. 

Radd-ul-Muhtar, Vol. 3, pp. 358, 360. 

Hamilton’s Hedayali, Vol. 2, Bk. 13, p. 261 ; Zaidn-nil- 
Ambani, Vol. 2, p. 350. 

Art. 578. A missing person is held to be dead 
when his contemporaries have all died ; if it is impossible 
to discover any of the latter, the judge shall declare him 
dead after the lapse of ninety years from his birth. 

Notes. 

Radd-ul-Muht5r, Vol. 3, pp. 360, 361. 

Hamilton’s Hedayah, Vol. 2, Bk. 13, pp. 215, 216 ; Zaidu- 
nil-Ambani, Vol. 2, p. 352 ; Clavel, Vol. 2, p. 8. 

See Section 108 of the Indian Evidence Act (I of 1872). 
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Where the son and daughter of an absent Mahomedan 
brought a suit in respect of his property, held, that until the 
ascertained death of such person, or such a lapse of time as 
would make his age amount to ninety years, the term of a legal 
existence, his heirs were not entitled to claim his property. But 
where a person was in possession of the estate of the lost or 
missing man, he cannot be deprived of it until the period had 
elapsed, and if he was making away with it, another person should 
be appointed for properly adminstering such estate— Durvesh v. 
Sliekun , 2 Borr. S. D. A. Bom., 24 (1820). 

The authorities of Mahomedan law vary as to the limit of 
time, when the death of any missing person may be adjudged. 
Abu Hanifa and Abu Yusuf say respectively, that the presumption 
arises, when 120 and 100 years have passed from the date of 
birth. According to Zahir Rawayet, the death of coevals, is the 
criterion ; while other jurisconsults, on the principle of conve¬ 
nience, assume the ninetieth year from birth. On the expiration of 
the period, the death of the missing person will be judicially 
presumed and his heritage will become partible, amongst his heirs, 
living at the time— Mani Bibi v. Saliebzadi , 5 Sel. Rep. S. D. A., 
129 (1831). 

See Dowlitt Kliatoon v. Khaja AUjan , 2 Agra H. C. R., 59 
(1867) ; Kalee Khan v. Jadee , 5 N. W. P., H. 0. R., 62 (1873); 
Hasan Ali v. Mahrban, I. L. R., 12 All., 625, per Stuart, 0. J. 
(1880). 

The question whether a man be alive or dead is one simply 
of evidence and has no immediate connection with the devolution 
of property under Mahomedan law, and its determination should 
follow the rules of the Evidence Act (I of 1872)— Parmesshar 
Rai v. Bisheshar Singh , I. L. R., 1 All., 53 (1875). 

On the question whether the rule of Mahomedan law, that a 
missing person is to be regarded as alive till the lapse of ninety 
years from his birth, is a rule of Mahomedan law of “ succession, 
inheritance, marriage, or caste, or any religious usage or institu¬ 
tions” within the meaning of the Bengal Civil Courts Act (VI of 
1871), Mahmood, J., among other things, observed as follows :— 

“ I must quote one more passage from the Fatawa-i-Alamgiri, 
which explains the rule of Mahomedan Law on the subject in 
brief terms, and with a precision not to be found in other works. 
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I am all the more anxious to cite this authority because the work, 
which is a monument of the industry of the Mahomedan lawyers, 
was prepared under the orders of the Emperor Aurangzeb, and was 
promulgated in India as the great Code of Mahomedan Law 
regulating the decision of disputes in India. The book possesses 
high authority, not only in this country, but under the name of. 
Tatawa-i-Hindi, it is regarded in other Mahomedan countries, 
like Turkey, Egypt, and Arabia itself, as an authoritative work of 
Mahomedan Jurisprudence. This great work summarizes the state 
of Mahomedan law regarding missing persons in the following 
terms :—A missing person is declared dead on the lapse of ninety 
years, and this is the accepted opinion. And in the Zahir-ur- 
Riwayat the term is to be estimated by the death of his coevals, 
and therefore when none cf them remains alive he is declared 
dead, and this is to be determined according to the death of his 
coevals in his town, as is said in the Kafi . The preferable 
(opinion) is that the question should be delegated to the opinion of 
the Imam, as is said in the Tabeen. 

Now, regarding these texts carefully, there can, I think, be 
no doubt, firstly, that the rule of Mahomedan law as to missing 
persons has arisen from a maxim relating to the subject of 
evidence, and the rule of istis-hab , which is the outcome of that 
maxim, cannot be regarded as a rule of succession, inheritance, or 
marriage ; secondly , that among the great doctors of the Mahom¬ 
edan law itself there is great difference of opinion as to the 
exact manner in which the rule of istis-liab is to be applied to 
missing persons ; thirdly , that as to the period necessary to elapse 
before the presumption of death can be applied to missing persons, 
Mahomedan jurists themselves are far from being unanimous ; 
fourthly , whilst some of the greatest doctors of the law would 
leave the fixation of period to the discretion of the judge in each 
individual case, others consider the preferable course to be that 
the matter should be determined by the Imam, that is, by the 
ruling authority, as distinguished from the Kazi or the Judge 
presiding in a judicial tribunal. These conclusions are amply 
borne out by the texts which 1 have quoted, and they convince 
me that the rule of Mahomedan law as to missing persons is a 
rule belonging purely to the domain of legal presumptions falling 
under the head of the law of evidence ; and, I may say, with due 
deference, that in my opinion the reported cases which have been 
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cited and which tend to support a contrary opinion are not based 
upon a sound view of Mahomedan law. It is true that, in 
some of the most celebrated treatises of that law, the rule has 
been discussed as if it were a part of the law of inheritance and 
succession ; but, on the other hand, the Hedaya itself and some 
other equally authoritative treatises have dealt with the subject 
in a perfectly separate chapter, obviously because the authors 
regarded it as too general to be classed under any particular head, 
a P?L vin g> as ^ does, to all the branches of law in which the death 
of a missing person may happen to be the subject of investigation. 
1 think that in administering a mediaeval system of law it is 
supremely important that the Courts of Justice in British India 
should draw a clear distinction between the rules of substantive law 
and those which belong purely to the province of procedure, because, 
whilst under s. 21 of the Civil Courts Act the Courts are bound 
to administer the former branch of the law according to native 
laws in cases of succession, inhertance, and marriage, questions 
which go to the remedy, ad litis ordinationem , must be decided 
according to the general law of British India. The rule as to 
missing persons appears to my mind to be purely a rule of 
evidential presumption, and though before the passing of the 
Evidence Act there might have been perhaps some justification for 
the courts to apply the rule to cases of Mahomedan succession, 
inheritance, and marriage, the provisions of cl. (1), s. 2 of the 
Evidence Act leave no doubt in my mind that we are now bound, 
in connection with all questions of evidence, to administer the 
rules contained in that Act, and it follows that the present case 
is governed by s. 108 of the Statute.” 

.Petheram, C. J., observed as follows :— 

u The question referred to the Full Bench in this case is— 

‘ Does the rule contained in s. 108 of the Evidence Act govern 
the case of a Mahomedan who has been missing for more than 
seven years, in cases to which, under the provisions of s. 24 of 
the Civil Courts Act, the Mahomedan law is applicable ? 5 The 
answer really depends on the question whether the mode in 
which the death of the missing person is to be proved, is part of 
the Mahomedan law of ‘succession or inheritance.’ By s. 24 
of the Civil Courts Act, persons of the Mahomedan and the 
Hindu religions respectively are given the right of being 
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governed in the matters therein referred to by their own law, but 
any other question in which they are concerned are to be dealt 
with under the general law of the country. Now, questions of 
succession and inheritance are questions as to the manner in 
which property shall devolve or shall be distributed upon the 
death of the owner either with or without a will. 1 do not think 
that they are any thing more. Then comes s. 108 of the 
Evidence Act, which provides that 6 when the question is whether 
a man is alive or dead, and it is proved that he has not been heard 
of for seven years by those who would naturally have heard 
of him if he had been alive, the burden of proving that he is 
alive is shifted to the person who affirms it.’ Now, if a man’s 
death has been properly proved, his estate will be divided accord¬ 
ing to the law of the community to which he belongs. But the 
first thing to be settled is the fact of his death, and only after 
that has been proved can questions of inheritance arise. The 
rule of Mahomedan law in regard to missing persons dates from 
ancient times and from social conditions to which it may well 
have been adapted. But to apply it to the totally different 
conditions of the present day, when the means of communication 
between distant places have been so extended and improved, 
and when no one can hide his existence from others in the 
manner which was formerly possible, and to presume that a 
man was living ninety years from the date of his birth, though 
his death was practically certain, would be a piece of gross 
injustice. It was to benefit the people of this country by enabling 
proof to be given of facts which should be known, that s. 108 of 
the Evidence Act was passed ”—Mazliar Ali v. Budh Singh , 
I. L. R., 7 All., 297, F. B. (1884). 

It is a well-known principle of Mahomedan law that if any 
children of a man die before the opening of the succession to his 
estate, leaving children behind, these grandchildren are entirely 
excluded from the inheritance by their uncles and aunts. 
Where, therefore, a Mahomedan claimed a share in his grand¬ 
father’s estate, in right of his father, who was missing for many 
years, held that under the provisions of section 108 of the Indian 
Evidence Act (I of 1872), the burden was on him to establish 
that his father had survived his own father —Moolla Cassim v. 
Molla Abdul Rahim , I. L. R., 33 Cal., 173, P. C. ; 10 Cal, W. N., 
33 (1905). 
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Art. 579. Where the death of a missing person has 
been declared by the judge, his property shall be divided 
among his heirs as thej T exist at the time of such de¬ 
claration. Any share in the inheritance or any legacy 
to which the missing person is entitled, shall also be 
delivered to his heirs. 

His wife shall observe Iddat 1 of widowhood from 
the day on which he is judicially declared dead, and 
after such period of Iddat is completed, she shall be 
free to marry again. 

Notes. 

Fath-ul-Kadir, Vol. 2, p. 809; Radd-ul-Muhtar, 
Vol. 3, pp. 361, 362. 

Hamilton’s Hedayah, Vol. 2, Bk. 13, p. 216 ; Zaidu-nil- 
Ambani, Vol. 2, p. 355. 


Art. 580. If at any time a missing person is dis¬ 
covered to be in existence, or if he returns alive, he shall 
be entitled to his share in the inheritance of those of 
his relations who have died during his absence. 

Where he returns alive after his death has been 
declared by the judge, such of his property as is actually 
in possession of his heirs shall be restored to him, but 
he is not entitled to any property which they have 
disposed of or consumed. 

Notes. 

Radd-ul-Muhtar, Vol. 3, p. 61. 

Zaidu-nil-Ambani, Vol. 2, p. 356. 

Art. 581. Where the wife, heirs or debtors of a 
missing person claim that he is dead and offer to furnish 
proof in support of such claim, the judge shall appoint 
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• See Art. 310. 
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missing per- the absentee s agent or administrator, or failing either 

son claims ° . * . . * - . 

that be is of the latter, a suitable person against whom the suit 
<kai1 ' may be brought. 


Notes. 

Radd-ul-MuhtAr, Vol. 3, p. 361. 
Zaidu-nil-Ambani, Vol. 2, p. 357. 
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[ r*r *— J»' 

Fatau'a-i-Alamgiri , Fo?. 2, j?« 5 ; Radd-ul-Muhtar , Fo?. 2, p. 303. 

Article 25. 

^ijjUt U Si — gyiUax) ^ (w a^su ^ U* j£Jf p*> J ( f d &A*) 

[ r *—£&Jf jIa. yim+J) *oJi 1 — aA 

DnrruUMukhtdr , Fo?. 2, p. 2. 

Article. 26. 

... o^-l _,_>»:! ujl 3 >pj H ... UJ^I tri* {**4^ — (M ^L«) 

^ '+* m* * ^ 

^♦$1^ < T Ai ^ h J by 0 ^)y** b&^j K \ ct I y 

(«i*r j gl^t ^ x) tos . ... [+ 4 XX} j*»J|Jso p) e u ^ 

• ^ 

[ ^ . A . V jJLa. ^x£JU ] -^*U y 

Fataica-i-Alamgiri , Fo?. 2, |?p. 7, 8, 9. 

Article 27. 

. . j<> - Wl j ^ ( rv ) 

J — t^sli J gbj yl bt* c^.(^ t[y** 

^ ^ toiu^ ^W)| Jj 

Fatau'a-i-Alamgiri, Fo?. 2, y. 9. 
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Article 28. 

cl 3 ** f) ... c>^ c?t J ( rA *^ lx> ) 

j>\) *u ^.yju j^u* ] _ *j*i }\ i—eaitj /> Uh 3 ^4 

[ f rA AsJuo < 3^1 
Fatcnca-i-Alamgiri , FoZ. 2, 128. 

Article 29. 

JUU. gfyct ^t 3^ ... w*-iJ| v>/i ^l>o. ^—(r 1 *dk ) 

[ ^ A*Ju> ^feJf v ur ^G aJL^—^JU j^Ui ] — ^ utkjil j 0>)| v* 

Fatawa-i-Alamgiri , FoZ. 2, £>. 9. 

Article 30. 

<yG ±L* *A3j)\ ] _ i—ju!j)f ... c & SI _ ( r * jfcU ) 

[ , A *xviu> ^kiJf v Uf 

Sharh-i-Vi'caya, Vol. 2, p. 18. 

Article 31. 

,>1^1 c^j!^ AxJ^jj dxAxZJt ^ — (n &«*^° ) 

[ I. a*viu> £&Jf v ur ^G ] — Jnij ^ e; 1 J 

Fatawa-i-Alamgiri , FoZ. 2,2?. 10. 

Article 32. 

.. i*Gyij ^ ... i«J V H ( rr *a ,/0 ) 

p jc &&ju> ] 

Durrul-Mukhtdr , FoZ. 2, 4. 


CHAPTER IV. 

(j^LaJ 

SECTION I. 

Article 33. 

j J ij**} ,,, y ^ £^1 ... yy ( rr ) 

£&Jt ^iS (xL^k ^Uawjf j±)\ j — £*yd\ *^jj3 <*4-L*>o ^ j 

[” >»-jc & —sdL* 


Durrul-Mukhtdr, Vol. 2, pp. 4, 6. 
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Article 34. 

jiii . &AJ&« J| j jt**> ^ kj~ ^V 1 — ( rr* *vU ) 

[ d a*Ju> ^l£Ji wUj ;«>.’f ] — ,^'j lb <&&« 

PwrrttZ-lfw&ftZar, FoZ. 2, p. 5. 

Article 35. 

£> ; VI is^ ... *—*—**Jl ... ^feJf —(rd w^®) 

[ «1 *sdke v tf£ O-L. ^t>ivJ|^oJ| ] — s^siaJr j 

will J'\ i>**J| I*} wV'l (¥* (JR** ^1 J) ^ I (^1 ) 

wV ^.i/l p* 1*1 J W^l ^ili (^j| ^ W^ ^Ul p* |*f J W^ ^Vf p* Ml ^ yjl J 

,,, wil f*Jt p> pi y f 4 *^ f* V'V f* f "fj yV f^liu* ^1 ^ 

[if I*ju> KJ| sji* u ib ^jx£ju 6 yii ] — ^ 

. _ M /*, _ 

[ n Asm-* ^b «x1a. ^fcJ| *Ji? ^U»J| ] — 1 $*j| Xy^Jf 

Durrul-Mukhtdr , FoZ. 2, j>. 6; Fatawa-i-Alamgiri , FoZ. 2, j?. 11. 

Article 36. 

... yVt ^ ^ f* e/* — ( ri to**) 

*sJJ fj&k J ol>J| oJu cA»J ^ ^ifl ^1 oXJ ^5 oX)| ooJ ^ oJJ 

L5J^ ^ p* ••• fUf *J>J f 4 ^ y^ j ^AHJ 

—— |*^wilj| y-*^—*Jf 1*^4? J CL»Uj ^i|t»J| ^ oU*J| 

[ «| w^ ^>0 j.la^ ^Uav*J| 

DurruUMukhtar , FoZ. 2, p. 6. 

Article 37. 

U»^ ,s ^ 

^IL»..J| ^<yj| ] — *ajlc J ^ ^lil ^IkLJJ ^ — [ r v ] 

[ »| £&J| ^[SS ^ilS JU. 

Durrul-Mukhtart VoL 2, j?. 6. 

Article 38. 

i—Jl ^jl e;!^ lalkvo # .. er-J —( TA ?o> f ^ ) 

^>b JLa.^1- i A^i*J t^U. jf Uy ^y p*i ... 

[ t] jsrA^ ^.kijf ylK 

DurruUMukhtar , FoZ. 2, ^>. 6. 
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Article 3 9. 

^uj| w^Jtj ^3 it j ^ ^ y - 

yidp.jf^i ] _ j giLi^ ### ^Likj} ^Cj ^ij 

., ^ . , r %j &xji*> .&J| ^ik .JG 

DurniUMukhtdr y . Vol. 2, p. 6. 

Article 40. , 

, r i 

l^iU. ±ajI gjXA*a)l jl jx*^)f £jj ^1 j — (p. jf^Uo ) . 

U >(J cA*> ] .— *3)U| u lc ^5 uiJjj AjJI^JI d*l j 

• [ f r d$xJ| 

> ' 4 ^ • ’ 

^ ■ laA A J p) l/o I J 

v (ir^*G yiswJjjJ| ] — v yVl ... ^jj; 3 <J%! il j ♦ *. 

T &&Jl*c 

u i£ <> 1 ** ^jxZ+H* vk 5 ^* ] — jh> ... d*l t ^ 0 jd J 

[ f r £&J| 

Fataiva-i-Alamgiri , FoZ. 2, jp. 12; Durrul-Mukhtar , FoZ. 2, 2 ?. 6. 

Article 41. 

ajS/jJj o*x> ^Jf t*lAc ^ lit — ( p| *aU ) 

**ljj/cb ^| ... it^^l ^ .,, ^i fi j di JUcUJi 

u ’l Jaiu l*i| — *=ujS> tU^ ^ ... d>Jl ^ c^° ... u* 

J| w* £^*l jJ ^1 — ^Jlb a|j.Jlj — Ul»aJ U3/*lfl (J*^o &** U| 

^KxJl ^ l> »>Ia. jijf j4+ ^yti JJ| j) 

£ Pf£f &&£^> 

Radd'Xil-Muhtdr] Vol. 2, p. 342. 

Article 42. 

%V l —♦fjU ... o l Jy— c «;—J c^f il J —■ ( f r ) 

[ t r k-;^ oJa. ] — 3 ^ 

Fjitau'fin-Altmgiriy Yoh 2 , 12 . 
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Article 43. 

— ILCjji j | j ... aJu i^yo I — ( (CP- *^1/0) 

(Vf v li? liJLa. ^ ] 

Raddrul-Muhtdr, Vol. 2, p. 340. 

SECTIOX II. 

jt$\j ^ J (J-a»J 

yJij 

Article 44. 

# * 

*> i**f Uii' J j j fy^\ ,^&\ ... j ( ft* *^ 1<I ) 

^ . A 4 

[ 4 £&Jf vJI? ^b JU* yjcewJ| j*J| ] — [jfo J 

Durrul-Mukhtar, Vol.2,p. 5. 

Articles 45 & 46. 

y s^j ) u*&y\r^ y j r ^i j — (m - pd *y*) 

(J i)j—isvJl ... \‘c£ j — j| b4~... &~S&J J^R> ^AXJ 4^3 

jUiuJf ^oJj j — £&J| H oy? J j &i f suo ty# l € v» tjiyv 

} ^ .< _ ~ - [ d *1 ^toJt Jli* ^yb ala- 

Durrul-Miikhtar;. Vol. 2 y p. 56. 

Article 47. 

c ^ 1 f*.i ^ ... ... £.»>*• «> W| 3 — (l 6 ^*^ )•„• 

W j — ctfJlj ... is *y^ j±* 

— ^&Jb J*W| y g^ibb J^*J| J ^uijf ^LA ... J JP'**} ^y 

£ %j t^SLc ^.kxJl ^ib *^bak jUsi+J 1 ^«xJ| ^ 

V 

' ^ Durrul-Mukhtar, Vol. 2, p. 6. 

Article 48. 

j[V*Jl u«li *W|j v Vf ^ J — ( l*A *<>U ) 

^ ... <jbyyjJ ... *lAajf Hi ^JJl o*b Jl £~&JiyiAf ... ^yJb 
»^ia. ^UsxJl M, cJ^ ^>b j ... Aix-J o^b cLb 

-*.* ^ ' *■[ rpr wW 

Radd-ul-MuJitir , Vol. 2, -p. 332. ^ - ^ - - - 
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Article 49. 

aju gjUive y) o/~Jb ... j£j ^ y euAb ^ H *<*b° ) 

-p 

ojc y a*Jtc ^yfc j 'w-Aij til ... tpl **+i Vj ... ^Wl cUb 

^1 j ^ilt cuAb £Ul? j ... ^JUJi y ^bJ| JU ^ u * *jH> t^b **j *j 
y_Asv+J| J — ll■■- $?vJb y&*J pb , n 3/ aiby ^ylx)| ^b^. ^b ### ol$^ 

[ rn * rr* u ib aJUk. 

— Ujbi. <^| jJj ^ d#)&L| li|‘^3 

[ er *».&*> ^&J| Ji> JL*. ^jjiU| ] 
Radd*ul-Muhtdr, Vol . 2, j>j>. 335,336 ; Fatli-ul-Kadir , Fob 2, jp. 53. 

Article 50. 

lil uyxa. JJsxj Uil ^ ### e^CJb Jla*j J/ ... Ux> oJ&| ^ — ($. g^bc) 
a.cU» ^0b ^Iaj ^ lit ... UAjJf *j JjjLo cb»i l*bo *Xa^j y (sg ; ^5 ^toJ(j 

£ If* (_^b J — C »»b f^l ^lx»Jf oAtb bo 

Fatawa-i-Alamgiri , Vol . 2, p. 13. 

Article 51. 

i 

Jiy l^jJLe J y U^bAy aAjljil alibJi Ji> ,*A*xj y — ( <m ¥<:bo) 

" . . . # A t # 

[ rir *—£&Jf v b£ ^b aJU. ajii^A ] — (jA y oifc' i^£j 

Hzdaya , Fob 2, p. 293. 

Article 52. 

^yiy^lfl a^ ^Viil .. 0 ... ^ Ar *y*) 

iJ J ... JjZj )\ cliJl J^c j*Vj yi*. ^4-5 u < (Jilj u* 

; 

... ^1 jV= u’ ik^O ... y i{J >^ •••^ £ ^ *i ( ... 

£ " £ 

sA tgi e/i lil bc| y ... L^jj «^jij Hi *a*Jf JLJ aj ^ ^ UJ lit 

t * 

— t/sitil ^xAj jyi b^ ^ Jaut^lj ... 

[rrr - rr i <*—*ub<> ^bLJi ^ ] 

Radd»nl*Muhtar, Vol. 2, pp. 321,322. 

Article 53. 

*V*y ... < s yr ,t ♦.. iji ... &Jbb^>su yj - ( A r H^) 

c-^sui jt ijUs^c jj^ %zA6*~j J<xc ^jt (o^>A|j i^jJj (^3 y jl 
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,^1 ... <y&l ^ ^♦^jj j| 

[d A»i*? &J| v lif ^ilj liXx yiitjf yJf ]_ 

^ s> ^ 

[ jrjc AaxLo £&Jf V UT ^(j t>l*>^J*flJ| ^ii ] — («*iij wwvUlj 

j* ( *y... jyJi c^° ^ (Jj — g^fc u; ### uyjii ; xi i^iu^i ^i; 

[ d A— J.-L. ^liiOl yJf ] -— glUvC ^9 
Fath-ul^KadiVy Vol. 2, p. 44 ; Durrul-Mukhtdr , FoZ. 2, jp. 5. 

Article 54. 

U ^ l^l j&> fj j ( «d*j c^a^ 3 fit fjJ ^}f — ( dp i^U ) 

«*U.y£svJf — U^l ^ J<x» ^^f cUiJf y ^UUb U^Jf 4^*y**Jf ^Jl- y ^1 

[ Pf v ^£&Jf v-j^ <yij 
Radd-ubHiihtdr> Vol . 2, p. 327. 

Article 55. 

• ••cri^y J>^y ;,yy...**y ^\}u* — (dd*a ( *) 

— u 3 d (J-M $;JA s^y° j! O^Js jl &** j\ (Ji/^ — j £j 

»• * • iJJ 9 * 

jf i^xAj »—J|j ^ — aj ^ ^ (^>1 ?<iA> j 

£ d £ - T> c «yUf ^Uj ^UiuJf jdJf J — 

Diirrul-Mukhtdr } Vol . 2, jp. 5. 

Article 56. 

S^Ji ^ c.1 er* —ydf ^ — ( <* 1 *y*) 

^3 ^ Jj jddjf ^ J| £,!**> tyi lyi Jiy — gfjjf 

pi.xji i^jf ^i? y—iji (jj** (3^ ^y® j*i ... j 

j<\j Jl Jl^jf J 4 iau J| ^f j — ^jJl V J||^c*/ Jl^jf JUiaJ j 

V ur 4>1^ fcj 1 ** ] -J^Jl f^A yi ^,^1) gjXe Jl Ai| ... £j^| ^1 

[ ; r &xju> £&J| 

Fatawa-i-Alamgirz , FoZ. 2, p. 13. 


CHAPTER V. 

jtJl^Jl ^ j^-cliJl Lm jUl 

"^ex-r 

Article 57. . 

if 

— A-JJ Aa.'O j^au l —ftj AjJI^j aJUo ^ AjyAJ ^ cK ( dv ) 

[ f f V A-3aji^ ^feJf V U> iXU. jjjffjJf^»^jf ] 
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[ I A ^Ss )I V US aLa. J^y^J — fWJU U^>^I J 

Bahrr-uURayek , FoZ. 3, p. 117; Fatavca-i-Alamgiri, FoZ. 2, p. 18. 


Article 58. 

[ I A *»ius ^toJ| —^fcjb a 

asxa. Ju&. iil &J(£jJf a$A> ... cl ... ^l^xlb aJl^f SaltfAJf jcj^y ^ 

[per —»Jl* ^&Jf ejbi ^b aJLa ^jUbsvJl - Ub| jr^Ji 

Fatawa-i-Alamgiri, FoZ. 2, p. 18; Radd-ul-Muhtdr, FoZ. 2, p. 352. 

Article 59. 

; U»J| ] — ypjfl <^£3 jJ U>... e ,ii lb Jfjj cr^ —(a 9 »^ l/0 ) 

[rrd a—aaiu> ^&J| ^b ala. 
Radd-ul-Muhtar, Vol. 2, p. 325. 

Article 60. ' 

aJU..^li»*Jj ^ jD ^aLJ ^ a*b; aJUix & — ( *j ♦ id *) 

. l .. [ fc^r i 

. _ Radd-ul~Muhtdr , FoZ. 4, p. 443. 

Article 61. 

,.. &£jbk*ij ,iijj to §|| ^ ... c^JUwi t . . j *I ^ — ( *| | ) 

^Uap.Jf ^ J — tl^Jf S)U.f *Ajiy° difpl tU? aib ^ £*;* ^ j 

~ _ • rar &—^b aJa* 

c “ -/ Radd-ubMulit&r, FoZ. 2, pp. 352, 353. 


CHAPTER VI. 

i?l— rJJ| uu\ 

Article 62. 

...Ubta. f^yc ... to ... <Ja^J| Abu ^ ... i>lbO| — ( *jr *abc ) 

[ — rrr *®iue r ^I.^Uf ^JiS al^ ^IbswJf ^ ] _4*f ai J( > j^su 

* ^ **- --' - ‘ * 

—aa*Jf *fabf al* lA,UI*f ... ^ ... bA>l 4* <Jb ... ^Jf ^ g^UtfJj 

,[ r^9 - rw o l i> ^yb ala. — jjaw.yi^j toi 

] 1 , • 1 ; ' Radd-uLMuhtdr , FoZ.^2, pp. 343, 344, 349. 
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Article .63., 

ah — M*' J* pi i^ai ^3 tiljfjJi ^1 — (-i r *iU) ;• 

b^bj** 3 ' pjj* ^ V jl r jL i( ^ ^ 

t^Jl uK cj 1 ^ ^,1 aUI 3 J o J _ <c ^, j/ 

^ V o^= _ la-Jj &l»x jUXAVI j^ l*4^« oy j ... |ja ^11| . .a*Aiu 

aL. jJiy^suJi}._ ( A A*** c ^i- v uf ^yju ] _ c &j, 

[ isJu> ^&J| V ur 

^u*Ii Ut j ,.. y^yd f lAk .., U-o ... £&J| jxi*l j 

C W| v lif J>1) *U ; Uaw;| 0; ] — A>y. J ... DU J ... Uji } ... U1L>| J £jj^ 

[ rf a - r^v - rM - rr* - ****» 

Radd-ul-Muhtdr, Vol. 2, pp. 344, 345, 346, 347, 348; Fataica-i-Alam- 
giri, Vol. 2, p. 18 ; Bahrr-uURayek-Vol. 3, p, 144, ^ 

Article 64. 

* • cP 1 ^ <jr&* j —k^b ^ ) 

... trifj d>|iJ f,ytij** ... ^Lwo tj)j p\~*o Iftjjt ^ tjsAyJi % ..auiJj 

— *bf i) tjhs ^ ^ j U ^ ... c^-Vi ^ 

[ ^6 jJL* 

Radd-ul-Muhtar , FoZ. 2, j?. 346. 

Article 65. 

H^AtsJJ pySS {J*?'*)! ^UJli - fijkf ) 

tfSb j—*ASl) I j«JUj( J ... oyi C>> (J*J| ^ ^ 

[ rd • *&jus £&J| L-J 1 ^ cUa. ^ J - (JL*l«Jf 

Radd-uUMuhtdr , FoJ. 2, jp. 350. 

Article 66. ; 

*■ v 

y»i c>^ ... o* >i)l K j tJ^Jl (jJc gjiiJi JyliJ 1U -t- ( it »iU ) . , = 

/ 

— *jfe fji d* V~4l ^ J — I 

[ r^A ^&j| v u^ ^6 ^lixwJj tj ] 

,*.. ' , r Radd-icl'JfuJitdr, Vol. 2, p. 348. . rl 
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Article 67. 

*jk( ^ Jj - ^JU o.u iiJUJ ^i'i — ( iv Ij'* ) 

[ r| *y is >i-o ^VSoJl jlixvJl ij]-5ft-lA)| — t?"* 1 * 

Radd^ul*Muhtdr f Vol. 2, j>. 347. 

Article 68. 

^*1*3 l/° aH*J| ii A l c/° »-^l l>* e^O* — ( 1* ) 

Jb _ £^1 ^ Ut**| ^!^i| II lit &\ ... 4** 

^xvi jt lit vi^Jl ^1 alW ... /♦— Y***. 8^'j <-k •>!/! 

ij *l!I ... alii J ... oU?Jl ; l * ii?l 

... <5Uxj ^i}jJ «jyOt cUl ^lAvi^l ^4 ^1 ... w^XJ| <-lj 

_l$Lo a 5aJb ay* ^Ji ^i ^ cU| SiU ^ 

£ A*vi^ ^l&Ji <^0 al^. y.xxv#Jf ^ J 

Badd-ul-Muhtdr, Vol. 2, p. 348. 

Article 69. 

j|l_«*akjf V j UUy l&y^.yj jJ y — ( 1 ^ #al*) 

5** ft? a | jt Jo c£lli *>W| oJj 1$j j»yAiy &5tii^J| lit 

[ r p|c ^J| ^Uo ^'5 *1*. ^ ] — <y 1^ ... 

Radd-uLMuhtdr , Fob 2, p. 344. 


CHAPTER VII. 

^Jl ^Ul i_jU! 

SECTION I. 

)) U j l^y* au***3 ^Loj Uj^J) ,jUj J^l JwaiJI 

Article 70. 

L)^* ... Jbtli/O Aa**» Las ... gjAs *li| —( V* *^bo ) 

• AsU^ ^WJ| wlif ^)G oJa. ^Usu*| ] — gb U Ulb t# . 51 jl 
A^tAA j — Jf^ai ^1^ ... ^,/aJb & ¥ c djtak j —aIaj ... y [ T^A - T<*V 

[ ^ • & &x*SL*> £&J| u;lio 

Badd'id-Muhtdr , Vol . 2, jpp. 356,357, 358; TLidaya , FoZ. 2, 305. 
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Article 71. 

— j* d& ^i U4 j$J\ — ( v.l ) 

Jijf < 33 *.^ U* v* c>i H j [rr sJ>X * 4 > j^Ui ] 

[ r*v A ^JU5 ^)G dla. ^ 

Fataiva-i-Alamgirij Vol. 2, p. 22 ; Radd-ul-Muhtar y VoL 2, p. 357, 

Article 72. 

4u+Mft*Jf y t## d^ lif 

[ rr JX ^ ; a£JU JfjK* ] 

Fataiva-i-Alamgiriy Vol. 2, p. 23. 

Article 73. 

... cW| d*?S! ^dt d? di 3 *^ ^Wf ^ f>fe^ ^ j — ( vr »d* ) 

&'&*) j 1U.U aAaj ^ ,.. d^V* d^d j%Ai til ^ 

ajI^ d**G g^>Wf IA M( d^^'l o*»y*#U 1U4 

^WJ| v lif ^j£jlc ^li ] - u&*d\ di^ ### ^^5 (|| HcjIa* 

[ rr - rr 

Faiawa-i-Alarngiri) Vol. II ., #p. 32, 33. 

SECTION II. 

Article 75. 

^♦*9 ^1 j£sn\ w>^»o ^ y uu** ^y *-a»^ — ( vd *d*) 

[ rdA *s&* ^&J| v ltf ^»i *4> yiaJbj] — lo UJb ... yfjlt 

Radd-ul-Muht&r } Vol. 2, p. 358. 

Article 76. 

yfc, J yii Jl l,«- ,*-J (J til l^i tU.Jl j¥> — ( VI W<«) 

V^> ^i**~*^* crtM (J ... kPy jl ... 1jijl Ir*^ iif+~ J* ••• 

yiiwJljJl ] _ ^fyJl t5» j ;V^ ... u’ d*Jl jV° 

[ 1 - A **^^.^1 i-.'if 

Durrul-Mukhtdr, Vol. 2, pp. 8, 9. 


— ( vr *.sl* ) 

— cUJl^x> l<jJ j 
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Article 77J. 

t^ 0 | l#ui fjJ l^X>U3 i\jK | y^O IM l^IU ^ 3 — ( vv JfO^° ) 

o^ji/l *bUj| ) ,,, j } ... Aaj! (V^ ^ cjl 

1+U j Ail* j Aj^A j j j iliLc j j f«xb j J|U> j J/l*^ j o£a)| 

l$jjf a1a>3 ^/0 S^jJ ^ ^9 - U^l £ J'^ J ^ J jp** J M. l ^l J 

... cUJl is 3 3 — U^j| aLaj <JjU> a!>>j ^+j ^ 5*1 $JI ijj+* 

J^aJli JjXC djQ” {A lailJ j ^^jJf^°| J 3 \ j^Af 

[" &sib« I | - | • ^fcjf ^6 *>JU. — &H+X 

* >. . 

Dumtl-Hukhtdr, Vol. 2 , pp. 10, 11. 

Article- 78:, 

. 1 1 1 ._ J. 

W U^;^- iD* C^° —- ( VA ) 

t^LJ l t Ajf ^5 ^ &1U oJ|^ ^/o(5J| W J| &Ui\j 3 jiXob* 

— 1,/SJl &)b' yx> Jlw <^&! l«J <«j| ^ Sj/dJl c ^ 

&ALt i yts jiAfti — [ r^A ^x)i j 

u* JJbiJl o£*J| (JxJ| ^ ^(i jf l^tjXJ ^y u 3 |M 

[ rid A»iu> £&J( cjU> ^ib jJU. j _^J| 

Radd-ul-Muhtar; Vol. 2, pp. 358 , 365 . 

- _ Article 79. 

... i * 3 Aa-'| ^J ^ "“ ( VS ) 

J — Ax^jjJt ^laj j U>j6j &ijAfO 3 J^ 5 )\ o»a1».>J| ^9 

*. [ rid 

Radd-ul-Muhtar , Vol . 2 , p . 365 . 

Article 80.- 

...^^ ••• aI^J ^ 5 ^ — ( A * ) 

*£?*} j ^ ^ c)> ••• ^ ^ Jl'vyWfi ^ bs ^t ei 

[ r^1 A»A^ ^Jli jJU. ] _ Ul/^ <j<< Jojl j ^JLe 

Radd-id-Muhtdr, Vol . 2 , 366 , 
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SECTION III. 

iyu <uU3 yj' ^ oSy ,^J| cjL- s/| Jud! 

•* «« 

A* 0 L-t C^o jJ^sOwJ N/ 

Article 81. 

^ y }}\ ^ y yh *** ... **'+> pP *&! ... j — ( a f ) 

.. jf* ub^i ) ... \*>*a 

(ri4 v 1 ^ *4* y«Ji*j - iyiJ Lo *jjy 

lil j ^kiJ| v ltf ^50 *xLa. - *x^.U ^3 

— dj.^i Hi ... M** &< I cJI^ J j «JJ5 *aj J/ yi Uj Jt J| <*ol3 

[ rdA *»iu> ^&Jf yG jJL. yi»Ji^ ] 

Radd-ul-Muhtar, Vol. 2, pp. 358, 365, 379. 


Article 82. 

.M ... i^i 3 y i^Aji jiix Hj j^a ^ 

... gllaJ H JCc ^3 (JJtc U^a* H ^k3co U^cUiA.| 

[ ri d»i^ ^.kijf v ur yiJ *1^ aytjyj y^ ] — &\j*\ i«ju tju ^ 

• : Sharh-i~ViJeaya , FoJ. 2, p. 36. _;. 

Article 83. 

*> .. 4** ... ^)jl\ Jt ... ... »y*Jl ) — ( Ar ) 

^*aIi ) ### (^*.^1 <y) ...^ <y j ... k-k^kjf 

yG ixU. jU—,^J|^ ] — y Uy* £>y j l^i.1 <1/0^ j ... y£~J| ^ 

[rv**ni *ni 

***yi ) jjHj j ^ ... <y vfs^y^ ci>^ ^ 

<ytf *>4 yiaxji^ ] — viy h sy^Ji t±e U&J eji*j y &yj) ^ 

[ r y f . r v ♦ 

Radd-ul.Muhtar, Vol 2, pp. 366, 369, 370, 371. 


... ... 

(3HklU 




Article 84. 

jtJ) Ui^> ... ) — ( A(» ) 


.. gjp I <-^L« ,^Jl iU j 


j! (JJj-k ) (Jv (3^^ 


• t • 
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IM vJuauj ^xal| JAj ... ^ p) tit ... y *lAaJ| 

^toJ| Jjtf' ] — 8 j,*j y\ JjilkJl cUi lit 

[ ri # - rai *=*£*> 

y *lAaJf a£L© ^J) <-ft*y Jj *U 4<L© <Jb*j ^ ^ 

iA3^ ^ ... *tAaJ| cM ^ ... (^t ... <StAi J/ |A$b* *1^1 

Jiti ±1+ jtfsiJtaj ] — l^lc *IA0 <j £)I ^s y,Aa)| Jaj #t# gf^Jl 

£ f* *J ♦ IsnSU) £,&Jj «_U£ 

• •• }U &I*jA oi^aj ^♦A.l* i<t ^yi <JUoVI A*iS <J*^i I^jJLc ^ 

Al^iLo y Ml S>iy>c y ... cUVI s^Jyvo AI«aLo U|^J| <y S^Ujit 

£ j*i« toJuj ^.toJi ji) yi»«Jt ^ j ix ^viy s^jyL* 

^UnJbj ] —(iilAJU ... iJ.'Aij % ... U ^ iXjj y 

[m-rid - ^&Ji ^yd’ 
Radd-ul-Muhtar , FoZ. 2, 359, 860, 365, 366. 

Article 85. 

AXy jiaJb ^ ... SjUJi j ... t^irPt Jaj o^alb — (Ad ) 

laa —*9 y\ (jlijd ^ j$+ J| v-*aJ*6 ^ d*J 

l^Iij| <*i^aj y &Jlj| J jf^l y <Xi*J| y ... ^^-Uf y y 

jfy&M> &*j| ^3LoJ/l I^jUI y l#4* & K oJta. ^ A l jf 

[ p*jc ^Jl <y0 &y J — C5 ***J(v«Aa) u*»j it ... ^-AjJf y 

^jJ| <JX< yl) *L> yj >A)| ] —. SWjjJi £* )lt lyvo 43^ tec y 

[a* 

Radd-ul-Muhtar , FoZ. 2, p. 364 ; Fath-ul-Kadir y Vol. 2, p . 80. 

Article 86. 

f## «^5*J| ^ cIaJi^ U y — ( a*i ) 

[ 5 Aa^ilsO v^UT ^36 i>la. ^U»J( Zy ^] ,,. (Jl>J iylkiU Uft^vj ^ 

^ J^a.4>Jt (JlX3 &X9 is^ cJ^t — ( ?>J*Jl ^ ) 

t •** ... J ... Ax^^Uj Ca*'|^ j| $ y\ J5^aj ixj J/ 

&s<k*c cjUT ^jidi 1>L^. ^U*uJt^ J - <J^ ^yO Ax^jUf ^XJ 

[ri^ - rnr 


Radd-til-Muhtar, Vol . 2,£p. 363, 365. 
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Article 87. 

<-4^1 L$* ••• C5^ <-U*f| Jf* J - ( AV ) 

^kUt v u* ] - isb^ fia3 y; syiJk' y 

• •• cf 5 j ••• cfs^ Jt ^ ^ sj —l»Jf ^1 [ ta • - rv<\ 

aJ &l >) lr$* l* p~j fJ ^,1 to (*JG ... JxJf j$a ... j^lsdi 

Ml } ( \f* *^^*6 ^^1 <^G <>!»> Lc — jib lx Wb (JiJf^^x 1§1* 

»x 1 a. j&r+iijj ] — lUo ... ^o^jf y jsj\ j^jo ^yo jjyij 

[ rAT *=&'* cjU^ 

Radd-ul-Mtchtdr , Fob 2, pj>. 379, 380, 382 ; Fatawa-i-Alamgiri, Fob 2, 
2>. 40. 

Article 88. 

^<1 l* cUo, jf,*l tjj JL ^yi |\ ( ^Ji _ ( AA i±lc ) 

[ I 6 * • A»ju5 £&J| v tif ^Jt) oJ^. - jSLC ... ^^oJl (_,!* wOU J| (,JU 

Radd-ul-Muhtar , Fob 2, j?. 400. 

Article 89. 

> c^° ••• ^ ... J — ( Aq i^b 3 ) 

j _ ^jXJb ... ^*~£Jf ,,. U$J ... j> 

[ rrl ■ rp* ^toJl 

jjyi ^»J|] — l^ x ... M j&° & Jj^di JLJ ... £yj| cj ( / w li 

£ 1^* 

AaIx y ijli J^jf cbi l^bi oiU. Sjj$ ^ jiy^iU ... J^feJU d±f 

[ I 6 A - £&J| >JZ - *4> ] — W 

Radd-ul’Muhidr , Fob 2, #p. 330, 331 ; Bahrr-ul-RayeJc f Fob 3, #p. ISO- 

108 . 

Article 90. 

... ^ 4«^V 5>b J> ^ ) 

^ iaaJu? £&J| ^iG i^JLa. ^U».J| ^ J - l^lsu <S^X*./| jA** j 

JjJf j4< ijuaj ... ^ ±*yj il j ... ^ ^ $ J 

u'l^ ^15 aJL. ^IbsuJj ] — f j*pi J L ~+ k . ^ (^aij y j Uii J 

[rw**** 
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I^iaLo JJJaj y ••• tyy j*** is*** c;l J ••« 

[ Pis 4L2pi*> ^&J| uJif jlxs^Jl^j - i/ y\ 1$) 

Radd-ul-Muhtar , FoL 2,^* 364, 365. 

SECTION IV. 

^4*)’ JsjjA ^5 £^1 

Article 91. 

... 4^ <X*ALo Jj aAo l—$U/o ^ t$J ^*-^J — ( ^ | ) 

^^JL> ## Uj feij ^ti #ff gjjJl d*i j^JU &iybo ^liuiifl £*4° iJixJl.c-ltfj 

### W ... ... ^... y 

£f*VfC ^^xJ/ 4-?^ »>Ja. | £y j -<J^*J|iL^J Mj Jcy_y^H d^J y 

Radd-ul-Muhtar , Fo£. 2, ^. 374. 

Article 92. 

jZ> jt* <s* liU /j 44 e$4 [tULojvc ^ ^U' 4^d^ ^4* — ( <\r til* ) 

[ pvd Astft-o ^lii' Jsti *Lx jttsiJl Zj ] — ^bjJf c->?u $ 

Radd-ul-Muhtar, Fo/S. 2, 375. 

Article 93. 

d 4 ^*h ^ ^x^J) aJA»a-*o ^5 t## *y.£Jf ^ aIaJj ^J — ^ ) 

^b <>!&. ^ J ^| ^3 y —»j j ... ##i 

[ Ms A»iu> ^toJj ^(is 

Radd-ul-Muhtar, Vol. 2, p. 375. 

Article 94. 

( ) .,. jfh Jl <J^ bj£» j) y — ( (\ f. jj^Lc ) 

cjb^ txl^. jUsv^J| iiy J —- \j$ K p) lil l— ♦xi <Jud| — f$so vyapo y i(i 

[ rir -nr 

Radd-ul-Muhtar, Vol . 2, #£>. 362, 363. 

SECTION V. • 

<u» ^ stj^U U j ^ ^rfUJl JUi)l 

Article 95. 

5^—y ) <^-^1 ^ — ( ^ a 5*^1^ ) 

y ^ ^e> AAJb ^ y &Z$i l3l ^| 
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yjlj J. — i, ] — UjAc 4J (_^j 5J| iiJLkl| V JJ| , 

^ ♦ • A£ei&*0 

Radd-ul-Muhtar, Vol . 2, p. 400. 

.Article 96. 

fil j fj| tjAxSJ} l$J — ( <j »j ) 

[ t*' • <yb &«U. jttsi+l| J — ^ «j^*h 

Radd-id-Muhtar, Vol. 2, p . 400. 

Article 97. 

- - &\J\ j —] — 4*^ ij* — ( qy jj,iU ) 

[Ml *axk*> ^.^1 V ur 

Bahrr-ul-Rayek, Vol. 3, p. 161. 

Article 98. * 

aiuAu l$xb JjJ sjL,zl^j aJ ^J\ iJJf v^Avi — ( ^lo ) 

... oax? jt Aaaaj r J ji j ^J| ^ajjf 

v Ur ^6* i^Lx^lxsvJl ^ ] — AxSlilj ^ uLaUi jA; toy 
[lIS ^£xJ| *£*) 0.4*1^ J -4-^ &ji [pv^ - pVT 

Uj J>^l (J-*- 5 4**^ f>> u&&i o^f ^ aikU ^ ^A&.| L> < <ji^t lit j 
[ ri u,^ ^0 <xL> ^a/JLc ^\ii ] — t^jJL ^ 

1«j JjA&Jr Jx? l^ll? ^5 <0 l^xAj j l^La^* cAJ| ^ ^tj 

C5 ia. ciJlfi (^s*a3 ^J ^b’ ^ixxo ^a*.) ... iUCo^J| ^ lit |a£ j 

j i+^Lo Ook.ij JjjAaJl (JUa 4^-k p* ^xxA j 

<JxJ ^ jl (j9^I 4^' ^ 

vjli/ ^ ] — -^Aj i^Lfl U^o tx^lj £±jj fJ l^J 

[ r i 

p> ... a— ai-Aj aJ o^i e >—^ ^ 

^.WJj i t!#£i ] — is^i 4^ i (J Jy 4^^ 

[ ri aw.i«^ 

aJL*. ^Jj^JU: ] — *U1 aJ| HoijB txiff aiif|^f« ^1 wJO U~iJ j 

&*xSL+o .^&J\ ijtf 

Radd-ul-Muhtdr, Vol. 2, jpp. 373, .374; Bahrr-ul-Rayek , FoZ. 3, y. 169; 
Fataiva-i-Alamgiri, Vol. 2, jp. 31. 
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Article 99. 

- l I*) AAjCrfO ^ I <Xsv<5 ^3 tXJ il ^ - ( ^ 1 ) 

[ f *1 f asdic ^toJ| v ltf - dJli AL. ] 

^WJ| ujHf dJtf jla. fjSiji] ysujl ] - [*J^0 AX/0 

[ nr 

Bahrr-ul-Rayek, Vol . 3, pp. 161, 162. 


SECTION YI. 

ajiUsu^l j a 5*A^£*>I^ ^3 ^Ul 

Article 100. 

mi #7**^ ^ <JJ\ O *—** ^ J — ( I * * ^ l/0 ) 

fjjii &J) aixy a) y t f) ... y o4^* yy* 

Q*a i a^Ao £&Jf yb j-Ls. ^UaR^Ji dj J — ^LJi ^o ( ^U^aJi ) ... ^> cbWf 

^WJ( >JSS yG ^UswJl J>j] — e;U^if y U^i J jf,Jl J^xi J 

[rav asd^> 

Radd-ul-Mulitdr, Vol . 2, pp. 386, 387. 

Article 101. 

^<1—AJj yyt y —^f ^*$3 oJIA lo| cjJlLJ j — ( f • | j$^/o ) 

aJli^Jb ^ }j)\ j<\ y #> , ^pj)\ y* £*j cjb — ( l t^3y *!>** ) 

[rav as\.iu? y&Jf w»UT yG <yU. yis^Jf &j J *Ac if ^ ^** 0 y ait ... ^ 

JRadd-ul-Muhtdr , FoJ. 2, p. 387. 

Article 102. 

g|yo| a^j) lit ...^AaJi j —vi^lf ad| ^ v ilf yOaj V j — ( t # r #ak> ) 
y* *>*£| lit Jft if $ lit if! ,,,^—**^f yA d^t^j i I — al**e tit ift 

i^yt yb ^ a^y y siyt g*y ajvi jy ^uy aid — ^^yt ^ ^yt 

[rav — rai asA^ ^>Jt ^UswJi a^] — ^ifl *&£ y ^ift y 

aijifj ...^y^! ab| JU jiJb t-JLky _ Jlo yk*&U fit 
[ (^AV asdlo -Ut Cjlii yu ^1-IsiJl ^ J — A^ii Jlc ^y0 if ... a-^l-c 

Radd-nl-Muhtdr , FoZ. 2, pp. 386, 387. 
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Article 103. 

e /> y jy ^1* j ^Lc Jj P — ( f ♦/* tot© ) 

J — ^/| j clw'b ^yi *■-Jb^Vl C>lji 

[ r | &3XSU> ^fcJf vji? <y lS <xL. 

ojIA ^1 j ***aJ| v-a^j j <ybj| v^iA4 oJlA ^| gj^JfyaJl cAaJ (jxuUfyj 
^Ui ] — W *UJ| «Ji<a>J| ff l*J 1# jy*J| JL*i l^lij ^U’ a*jaJ| cU o*M 

£ pf &=>Ju> ^toJ| ^liS <y(! «xl^. ^.yXJlc 

Fatawa-i-Alamgiri , FoL 2, p. 31. 

SECTION VII. 

^ 4^1 bLi? j^LJl (,Jm^a)| 

Article 104. 

(*^u il Ia*aj j S^*J| *., (^ oUiAJfl £Jj J 04-U -( ) .p salo ) 

Uj ^1 *x>V 4l Jtaj Jj gate J—«xjo *aj Ilf l^-Sb auJ-J Jl tyJI JaJi^j 
^ uli ... l^jJl AA3J I 4 & 0 j$*o ^ 0^1 ### OjUlJb cJoJLc UaAj Kl ^ oJUuu 

|y^j* ^$jJf v_jliT ^Li ^Uaa-*Jf - ^lLx^aIj g^lxJf {^jj^ Lo^foito l$\>o £v«j 

Radd-uU Muhtar, Vol. 2, p. 393. 

Article 105. 

^♦.aJJl U*<ioJ ^b ) *M yii ^$Jf yi Iftiikl ^| j - ( | •$ to be ) 

<J£ ^li <uwJf yi* »JiU ( ^bk^Ji ^ J—=** ^ ...y>5 y>l ^ 

gf;J| a—to ^ j[>j i! ... j ... dUt v^S ^^ 

jy jjitkdi j — iy y y y 1 u* ^ < 5 >^iij <wtyjf 

^$oJ| oJL». y—I^wil } — duJt Aa 1 « ( ^jliJt jt ) ”<yy^l 

[ nr - ri 1 

Radd-ul-Muhtar, Vol. 2, 391, 392. 

Article 106. 

? *»j jl Jv ) ^1 j- 1 ** J>-^ t#’ 1 -o>t > — ( I *1 ti{ '° ) 

^ySJ ) s —U^j (JU| ^0 d » <311—Wl »*} i* 

(.'*1 cyl J ( Jj| jl J*j U' Ji ^1 iJ j y'l y\ vi-Jli t*f fi* J4 cjI l ^ J ^ 1 
lfi)Utu «JLJ| j4-o j .,, V jl y jl cl—•Jl/4'* ■ , *-^ > * > s ^i J 
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... t ^ j ^ y ^ &j { J 3 

^ ] — ** u ^i , ## v^V fU| ^1 j # .,j^Jt a i>J J& *—*«jI 

£ y &sA+o ^SoJf <^*4 

^ui ] -A*iJ| ysu J^oJf Jxi (J^laJl 4 Xaj J j 

£ Pjc ^xviu? ^fcJf v ur jJa* 

Radd-uUMuhtar, Vol. 2, _p. 392; Fatawa-i-Alamgiri, Vol. 2, £>. 34. 

Article: 107. 

) ,,, f;*' j H*l f-£*-’f ^ - { J -V 1*1* ) 

^9 j ... <J^J( j%* ... d^l u’ **J3 > c5^ J J^Vl ^ 

( l>y*f ^ fjyUf^iUf U«^ ^ j ( cUJtyo&«Jf 

\r^ U^! fJ — ( c j> ! l r A O — y^ j J o^ill u*3 

[ r ^ r isAi* ^&Jf v lif y—*®.J| *) ] — ( *3j ) eA>*J ^ l* 

^yij ] — ^«+t cr^j <y ^♦''i (*** ^^>1 y j 

[ pa £aaiu> LT^ 

.Eadd-ttZ-ilfw^r, FoZ. 2, 393; Fatawa-i-Alamgiri , FoZ. 2, jp. 35. 

Article 108. 

^JlsJf ^o^AVl Oa^Lmi ^L* l^-Jb lif ### (»>A J - (f *A 

j*LJ Jft^l foWl j ... IfJt J^jI cr^f . ,,j 

... u^ 1 ^ j ... Lj ,,.^$J| w* t>ui jaj il| 

V j y* 6^i cl^a. ### 

j4* *J o^> f^J J^aUi 'Jj&\ ^1 j jOs* *■—»^j ^-AJl cJLef ^ jJ| 

^b ol+ j,^]—&j,y ^*>3 ^ J^aj| j (JljJi 

[ - Mr 

Radd-ul-Muhtar, Vol. 2, 393, 394. 

Article 109. 

J ...^ c)* ^ ci^; Jftif — ( | *i ) 

y ^ vi.j! lit >x> ### K ^) — i$J zy^J\ cuj| 

s " * V 

c fcJt y*—^wJf ^ ##i Aa>c dJjI ^,1 ^ 

[ i — r^d 

Radd-ubMuhtdr, Vol. 2, pp. 395, 396, 
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Article 110. 

Li Uj>\ j j {Jaj oaj c,Ja. ^ — ( 11 • *y*3 ) 

• s *** u v-i... i ...y ju*i-vo j j ... wi5 ^ t/L-ijiJJ 

c *^l vlif ^b oJ* _jU»J| ^ ] — vil—l t L-«J| J u*M yya j*Jlj M 

^ ^ j[T\ P/ . 

Radd-ul’Muhtar, Vol. 2, ^>. 395. 

Article 111. 

*♦* y ubj^i y vi* — ld* ... <yi ^^y j — ( i|i «y* ) 

**—^ • • • *7^ ^ J 3 ... ^ ko tx—AJy df* (J^j 

vJd ^ eiU ... **** J^* ... *** ...^ oJlai <y> *i| Jti^ ### £*J| 

... c/j ^ ^1 ^y £*y j say ^1 Mi ^ vlyxJl ^ 

— (*^ ^ ^d> lit — *J £*•> oi ^ i*JIa ^1 j 

[ rii* ^.^1 wltf <yG *JL. yi^Ji^ ] 
Radd-ul-Muhtar, Vol. 2, p. 394. 

SECTION Till. 

tlilyUJl y t^Jl st* y taa- ^ I J-aSJI 
U^iLio g ^1 

Article 112. 

,,, jAJb alJ'k-e Ai jj^Jj 1L aJi o.jj y — ( fir ) 

t p cA j wVI £*y ^ ... d M* ibjjfc ^,i C *«a fjl ^'f 

— y^wJl Sy> d^lf ^1 ill* f.y*Jt U* ... Ctj'AZ* j±* ^<aJ| 

[ r<M - M A ^.^vil w,^ jJa. jUasv*f| JSJ ] 

Radd-ul-Muhtar, Vol. 2, 393, 399. 

Article 113. 

^ j 4^° viiJi 4*u j 31^ iiiji — ( 1 ir ) 

j^vij <jCii Ayo ^5 i^j-wo y ... <y i^Ui 4 Ji^ ^1 uxju tiiyjJ 

v ur *>1*. j^a»,»I| ^ J — ^ ^ *i>jty^ 

[ r 9 v - m 

J2add-tt?-3f«^^r, ToZ. 2, «?. 396, 397. 
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Article 114, 

jJjt A^o u ... «!j^l )) j — ( iri* *^ f -o ) 

... y^Vf f**j ai^f aJ JUu it* ... ^LJUf lM 4J *(/“*? *1^4 ... il^f t^J~j 

^(IswJf &J ] - &;>D Jf J Al5y jJUJf £3* e>’o J J 

£ j*q v A^vfi-o teJ| cjli^ ^36 txia* 

Radd-ul-Huhtdr , FoZ. 2, jp. 397. 


Article 115. 

^toJl cd*> ^j|jJ| ^suJQ — y&Jf Alla. ^3 ^§J| — ( | | 6 tel* ) 

[ Ml 

Bahrr-td’RayeJc , FoZ. 3, p* 161. 

Article 116. 

f^ &sikj &) i^IaLoj jtju i&ych ^ Ujf ; ^ j — (in ) 

43ib aj ^aiou j ... Aio H j ... vSll* jt^df — ^i j t^dx 

[ V • A - V • V Awi^ ^WJf dlk ] 

Radd-ul-Muhtar , FoZ. 2, 707, 708. 


Article 117. 


Jit y c£l*U cJli j 4 ) U <y ^ Aiijf — ( 11 v sal* ) 

M| Aj^Ic AJjO *>*j Aijjj y \-jV| (Jt? J A><o £jjJ v&l^ ^ 

l*jt ... j ^ »jt**> a!x< £5tXj ejil| ^f l^jL^o iJ^J| fit J ^3^ 

J V W f lll J 4^ Uo ^ y ur JyUli ... tf/ko 

— [r*A - nv A^va^ ^&Jt v uf ^yiS ^ yiaajf^] — u>*&*u 
£ p ♦ ♦ Asxfi/O ^£3Jt . w30 (xla. - ^j^df J — ^J-#<jJf Ax5 

Radd-ul-Muhtar , Vol ♦ 2, #p. 397, 398 ; Bahrr-ul-Rayelc , FoZ. 3, 

j>. 200. 

Article 118. 

^UC*j C(£ ^df ‘•s^jdf %y°y° <*AlLi.| fif — ( I f a J5^^° ) 

[ |CVd ^^^Jf V lK - ^ ] - (UAj^JI y\ ) t## A^i 

. jy - ^bkx^li ^Ub* ] — afjJl tiULo jl ^Jf <*Alo AjJ ^iit cut^f J 

Ui ... Ai^ifi to «xaj ^| ^5J| j*Lj Jl^ — [ A»R-^ 

j** ,M && 1/0 j ... Ai^l i^l ^f 5(^^ ... ^Uj 

... 2 J4^U to J ... &4>Ji (J iff 

toj — [| Ar aaaiu> ^teJ| V U> jy aLx ^Uu^oli AixjJf Sf^Jf ^f 3/f 
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V U? <s*^ ^ _j«i viUIj iJjjAjo Ja.jJ| j g,lsoJ| ^ 

- Sf,*w J<s> ... ^U> uJ juyi v ly Jjju isf^Ji ^ til _ [ P1 ASOU5 _ c «i)| 

[ l«V *| isdu, Jl £,|_, .yJU. jliaaJl Zj ] 

Badd-ul-Muhtdr, Vol. 4, pp. 475, 476 ; Fatawa-i-Kazi Khan, Vol. 1, 
p. 182 ; Fatawa-i- Alamgiri, Vol . 2, p. 39. 

Article 119. 

^ UaJt | j L$^a.| j — ( ( M ) 

[pvt a^Ju> j^jJ| ^ ] — ^trJJ axj LJ 

Radd-ul-Muhtar, Vol . 4, p. 476. 


CHAPTER VIII. 

o*j a—^ j ^*UJ| c^Ul 

U <>—=J j Jl ^—-I 

SECTION I. 

v^IxjIxXJ) i^I—^mJ) <^I£S t ^ 9 ^Jj^l 
Article 120. 

... <jL*<x)j j 1 Jl«A 3 A&JLfcf — ijZ ^ AajUo j — (| p ♦ *^U) 
j#y j>^ v 1 ^ aJ j ^l*. ^ u *... j ... j j 

yiacwJl^ ] — j^sali wliCJf Ja| ^ ^43 

t ^ 3u ? fc c>^ ^4? ) (jlti*) *** — ( fLu^c ^*0 - Q* j p &sju> 

[l . &s*si*> ^&Jf V U^ Jiti dl*. JLjlijil — J>£> J/ ^JLJi 

Radd-ul-Muhtdr, Vol . 2,p. 313; Sharh-i-ViJeaya, Vol.2,p. 10. 
Article 121. 

La ^ &uli£Jf ^JL <Hj*J| j £JLJf ^JLc AjoUxJi j>aaj ^ — ( f r | foL ) 

[ I ♦ £&J| v lif «yl^ ] — Ay* S** 

Fataiva-i-Alamgiri, Vol . 2, jj. 10. 

Article 122. 

^^>XJL ^ (^yo <LL-Jt j % 3 — ( 1 r r ) 

[ 1 ♦ tiJL. 

Fataiva-i-Alamgiri, Vol. 2, p. 10. 
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Article 123. 

ij SJ y o 1 j — ( i rr ) 

[ | « ^xuCac jla. ^^jXJIc ^Ui j — Uo^Ki 

Fatawa-i-Alamgiri , Vol. 2, p. 10. 

Article 124. 

v liT ] — Uj^ ^^Jjll jAi J,J| ^ — ( | rp tA* ) 

[ j*rv &aaiu> 

Badd-uUMuhtar , FoZ. 2, p. 427. 

Article 125. 

*** „u oiliAl ... &|^J| ^yo *j pssu to — ( jp d jj^U ) 

J.iS’ «>1 a. <3^1^t7—] r — i*y° ^} f*G**J| j*kJ| 

[ 6 6V 

^&J| ^Ia. jG— s**J| ^ ] — jti )f jJU &j\jh Ul j 

j" )«r i 

Bahrr-itl’Rayek , FoZ 8, p. 557 ; Badd-ul-Muhtar, Vol . 2, i 5 * 421. 

SECTION II. 

jl f5L>l 4>*} 

Articles 126 & 127. 

aljJlj ) ... »il j —( f rv - iri^) 

djj’&Jf ^ lil U|) — ^j&Ji i]j*\ y (^ cr**y u* ^.jsUb 
AiwaJt uft*A3| ^1 ) — 1^* j*L| ^JLc ^&J| ^li 

(Ar ^yli <yL. - y.jlksctij — ^toJi If** 

oy «>**l ^L«| y ^x<j^o Ll~| ^l^lii ^1 G(^ j)} 

[ j£p. - f*n ^0| ^ur <>1^> ^UccwJi^ ] — U-^jj 

<JitJ| ### [}*♦* l*** 5 tijy *•• ^ 

J*SU»SII oe;^ J? ... V ^ C5 1 ... 

(j**.J j ... (J/* vjf j ... U^jG Aj^j| 

iljl ) ... v^ ^ — f\)^ •** ub* 

( at jU. ^IkasJj — Uxj\ cLAj U ^3/t 
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v &> Jib jla. ] — aiyJb txU f^SLxs txc ^UJf Sm ^ 

[ pr | 

J ^ P "“■“ ( V &Ssl&^ j^HUb ) ... ( 3 ^-k j 

^5^! «iA.| I *M 3 ... j A ... X\jJ\ ^ <Jb ... oo| 

[ ^r r wu=> c &’l v ,ir ^ y*»Jl a> ]_jlfc 

<>!*> ^llsuil ^ ] — ai^j ijt* p) U ^ ^j.i ai.i ) 

[ jcr 1 a^JLo ^Ji 

Tahtavi, Vol. 2, p. 82; Radd-ul-Mulitdr , FoZ. 2, #p. 419, 420, 421, 

422. 

Article 128. 

ji ... ... ^ ... *th \J*\ ... — ( f r a i^k© ) 

a t 3 ^ j*} .. . 3^ .«. } ••• 8 y ^^1 { 3 j* 1*^ 3 bjJ| y 

^ ^ y^*wJj *) J - i*i\j* jt c ^yo gjj: J 

[ f^r • - 

Radd-ul-Muhtar, Vol. 2, #p. 419, 420. 

Article 129. 

Jj ... jy&hy'** — i'us yA £*ij oJy* j — (in *:lo ) 

... y ... cr^ oi>*^ <-4* oaJU. y o^L»| y ^JUli 
— Ulwo &yt j**oj ^3Ub aSU Ua^i ^}Ui J3 j±**> L^-vjj ^y 

[ prv a^iu) ^&J| V UT ^G ^JU. yi».Jf ^ ] 

y^ J btf ^b yj&aj p) lil \±*> ... viy$\ ajyi J 

ya *^[^1 ^^**f j y,j ^3 1 y v^sJi y,j y 

xJj a^Aj J/ v;^t J ] * <J ^ IS I W ^ ... 

[ axJus ^W| ^b «ila. ^xx^’U ^'13* J — U—C 
Radd-ul-Aftihtdr, VoL 2, p. 427 ; Fatawa-i-Alamgiri , Fo?. 2, p. 46. 
Article 130. 

... j ... tyJj* 3 **± [ +*~* j±*i iI — ( fr- ) 

t<t HJU ai;Lj ^ta‘3 ^*i)i ... j ... Jf y ... <Jy V ...^...e 3 

[ J^r V a»iu> c ^x;t v Uf ^yb *Aa. yiswif ^QjJ b^vaoo ^b Jj 

^yC i±l*> ^jXx+JU ... ‘bub A^y^O cuib |j| l^l 

£ )£<] <JXVXO c \5oJ| 

Radd-ul-Muhtdr, Vol. 2, p. 427; Fa^au;a-i-Akm^in, FoZ. 2, p. 46. 
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CHAPTER IX. 

Jl I £^a)I £«>(a)* W«*jLJl 

SECTION I. 

^\ ^iaii ^ j^i j^aji 

Article 131. 

ilc ^li J^ ^ y/* — o^^wil ^ — ( lrl to** ) 

-^j| — p 1 ^ -g^LiX) - Sj\j - ^lyl ^jycAlf - liXsuo ^ 

[ | j~ l^Sl+c ^feoJl «Ja. ^lb:»Js ^j 

<*lej | j OOJJ g^JjJb* 

[ | %j d £&Jf V U? Jjf ola. ^Ukx*olj ] -&J^J| j 

Tahtavi , FoZ. 2, p. 13; Fatawa-i- Kazi Khan , FoZ. 1, p. 165. 

Article 132. 

x*l** j j**) I a»j&o J|j ( j rr jj^t/o) 

&a.j£wo C^Sf ^Ixj j 8^*J| y-SU l(H>* &*yl&0 l^-| ^Ixo H j* j j**Jj 

Jjl ^ ^ p^i H 8±*Jf i^SU if l t 5Je^3 

[ I 1 A - MV &»■&*> £&Jf 
Fatawa-i-Kazi Khan, Vol. L, pp. 167, 168. 

Article 133. 

j c^AJH ^ f^l u lc — ( irr ^ ) 

[ l r - i • i^suc ^^jJ| ^b oJL. Ajljpi 

fJ* jis ) - JjUl ^&J| j jl ### Ux> ^xLLJ/f ^1 J 

^an>9 111 j iJj Jib I j4* 

U^»ij ^| J ls^I ( 4 /*— ( *$>&l 8 ^ 

J^i J^ ... -j *** jy^ ^ ... l ^ 1 ^ ^ 

l^vc {+f±jys iidi«^ lx | ^ ( J^T) fb» £ ) jr$j ^jf a1> 

j l;oi ^b* J>5 ^ til ... 0^1,, *0* 

^ G~ia* 

l^f^l ^/olij^b ) ### U^) H j fc)jW J^ j J^' ^^^1 
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j) ... e/i ( Jib dmj| 

^J»^-Jf ijS.'&J i^o l**J ^j^2j • •• ( k^bj b«A*» j ... fcaA> |jv>^ U^jXSAU 

o*j iyJi j j ... L«J a^Lo w^ijJU c/i ^ ... 

^u> ^U. y—Jf ^ ] — (Jx»^ ^4>o g^ij Jx) waaj 

ajJLc Ua|*x^i j oa*j ^f^ci til — [rlt - rf • -r*i 

[ I y djtjpt ^ ^ 

Radd-iil-Huhtar , Fo£. 2, pp. 309, 310, 311 ; Sharh~i-Vikaya , FoZ. 2 ? 
pp. 10, 12, 17. 

Article 134. 

£,jjf «LU| cU> G}G l t alb ^ 3 yj ^\ J^U Jxu J[ — ( | «ab*> ) 

— oU-^Jf jysu Jf [| | dxJu? v lif ^b <xU. fa ii]— ^GJf 

[ \. A»iuj £&J| v UT ^b *>1*. ^aAJU ^.lij J 

^ <!*&] — b~> v* v# c;l t4^ <J*4 ¥ 

[ v dxji^j ^&J| c_,Uj 

^ ] - Z*:\J\ ^ *~xlA M| (}j^i y is' ) ^ 

[ fA wK*' ^G xla. 

4>^Liki ^^\J| &2 a1j H.J i tX*Jl Jr j *Aj ... Jy** ^1 J 

^ <V*U ... ^ [, AxJl* £«J| JIT ^G xU fa'iS] — J.*ty 

$yc A«w<xdt j $j£*+Jf ... dAc ^ d^^ajf ia. l ^A 4jA 

»**j» ^ <y y ...j ... ?*>*Jt ^ j ... j... 

waxuJ ... if j! b}J d^bo ^ j U^'X) ^tj JCj ... 

^C jJLa. ;liW| ^ ( Sj&i (J vjl L$l ) Lf^ 1 

[ tai - rA* - rv<t Ji v ttf 

Fcitawa-i^Alarngiri, Vol. 2, pp. 1, 7, 10, 11 ; Sharh^Vikaya^ Vol. 2, 
p. 18; lladd-ul-Muhtdr , FoZ. 2, pp. 379, 380, 381. 

Article 135. 

gx^t dlbbj j^ij ,.,^ ) • • • ... j — ( t ra Jt^bo ) 

_dJ o->o ili A#jVI bcf — o^x; ... ( »x*Jl ^ ^ ••• J •*• 

[ ta t - ta• - rvi ^^i ^ ] 

\o ^[iLU 14^33 yi ... ^ 

0 J 0 ^Jb icyxJf UT ^ ... ^fcJb cb aW| JI 

5 
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lc J J (JxAQiil y g*»Jl| 

f~ a <^3\it^ 

Badd-ul-Muhtdr , FoZ. 2, pp. 379, 380, 381; Fataiva-i-Alamgiri, Vol. 2, 

p. 5. 

Article 136. 

UU^ ... tyk *.IJ ##t fii ^ — (m^U) 

Uy^ l^/o 1^3 J j ^ Jjiff 3^ wi^AiJl 

0 UT <^lS aJ*. ] — ^,1*—a*J| Jb Jjf U«j| ^1 

[ | r &»£*> £&Jl 

Fatawa-i-Alamgiri , FoL 2, p. 12. 


Article 137. 

...y ... ^ ... SI * 5 *Jl **j ^ Lg3^C-i <»uJbJ 1^3 y) 3 ( rrv — ) 

^KiJ| ^b oJU. yi—^ | — 3^ /J p* c>y 

[ rr* ***-* 

iuuio ^9 SL«*f ^ <*iy If uA£-J 4*V l^iif ... y C5^l 

^^aiJf ^1 cUbJl j ### U^Jj cU*J ### 6&*J| ^<j ^li $jJ\ w^iU U^oj 

_ SLbb gftJ JiJ ... ^Ujff (^lc y **^1 C5^ dAA* M J 

^&J| ala* ^ ; ^JU falii — r rd Acsoto ^WJl aia. ^ ] 

[ f d - |p 

Radd-ul-Mnhtdr , FoZ. 2, p. 325; Fatawa-i-Alamgiri , FoZ. 2, pp. 14, 
15. 


SECTION II. 

*♦ *• 


Article 138. 

tVy* e fO »*»* *** (J* ) — ( trA ) 

i tjGM eri^ *i? t^i' ^ tjl C5*f — *J A 1 3 l ^f ••• J A J 

[ ^ AsULo 4>Ia. C) ] — Jji\ (^f j 

^JSS ^Jb oIa. (J-'yi^cuJf ] — ^)yl\ gj f A.| ... JiWf *&* »-*iy 

[ Ar *stfi^ c WJf 

Radd-ul-Muhtar , Vol . 5, p. 99; Bahrr-ul-Rayek , FoL 3, p. 83 % 
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Article 139. 

vr ?iff ^ ji^t £)) j — ( m ) 

*4> ds)^ ] — ^ **j}I! uftip &jVPi Jkt e^° j 

[ i r A^iuj _&J| 

Fatawa-i-Alamgiri, Vol. 2, £). 12. 


Article 140. 

ijti ) afyef ) 

( par a^Jus V UT 

JJto £»* j (jAc j (^Ivo 1$) jl Aa.jj 3 y UJlap.o 

[ f d I V &> JkU. fij\j}\ ] - s&)j *\ ^iU jf 


; lixuj| ^ ] — ysLi jJ ... avJyo y a& a *$5 y j 

[ r*r ^fcJ| vjiif ^itS «xLa. 

£$\J \] — Si)U.JJf {J^ HjSjjo *&*>\yt^o a) j *&c j£ 

[ | ^£y a»JU> <£jG JU. 

j^Jl a*, Jl aJjf) ... II oap ^ S[^°f ^ jj*Ut a+jj jJ j 

tj jJ y U*U^I jl UaJ£»j d l iij ( U*l**| <y o^aixjf ^1 jl j ... UAj^iaj 
asJuo ^WJj oi*. jU»Jb; ] — *-&y j JjUf (>}$ ^joac 


[ r*r - r*r 


JBahrr-ul-Rayek , FoZ. 3, 
352, 353. 

; UxvJ| JJ ] — <*Ajl±vi ,,, AU(4J 


pp. 147, 151; Radd-uLMuhtar , FoL 2, 
Article 141. 

y®i> J ..• ... j — ( (H ) 

[ r*r 


j4>l jjf f A ;^ LiJb &JU 3U> J> ^ 

^ ^ ^ ... c5^ ^ ^ ^ 3 ^ d ) ^ > 

— *£Ji aJ ^ ^KiJi UOojJf j hk^ (>yl ^ <-40^1 T j-Pi 

[ | <1 aaaito . ^KJt V IXT jXa. Jotfj ] 


Radd-ul-Muhtar, VoL 2, p. 352 ; Fatawa-i-Alamgiri , FoL 2, p. 19. 


Article 142. 

^ a-ki ^yo ^1 ^ ) <JL^ f^yc aiif,y — ( ft^r ) 

^ I f\ &3B&+C 4_jL^ ^ 
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yG y—y *#) e/° •** i 

[ ft* *»i* 

^1 M ill ^ ^ ... 3?S ^ ^ [ t^jV ^ J **y°f 

y6 jL yi^Jt ^] — ikie ,,, i^ 3 ^^ }** *y*°y c^y ±*&*j\ 

[" J*6V A^vSLo ^.^D 1 l_>^ 

Fataica-i'Alamgiri , FoZ. 2,p. 18 ; Radd-uU Muhtar, Vol. 2, #p. 352, 355. 

Article 143. 

^y ^ Iw U ^j.if v^J y — ( Ipr ) 

^ibx^ ] _ ; yj| y*±Jf ^1 jUi ... ^ j ^3 ooG £-ftJI 5^ 

[ j^r • pi vJ# ltG «yL. 

Tahtavi, Vol. 2, 2 >p. 41, 42. 

Article 144. 

— £)'/j If j ) t5^^l iy° yo *as d* — ( nU) 

( rdl* £^J| y-> [ X (^G ola. yiaxjf^ 

[ x ♦ ^yi* ] - IjjJ.-o 

Radd-ul-Muhtar , FoZ. 2, p. 354 ; Fatawa-i-Alamyiri, Vol. 2, p. 20. 


CHAPTER X. 

„Jp\ j z&)\ cuU?l U)l l_jU| 

Article 145. 

(j^JLjLc ^yA*U ill V J — ( I fd 8^* ) 

y ty!^ j c4*^ y 

^ J btxLe ^.Aviliilf ^Asu ykij 4y&) $J ^ 

4 j^Jt cJ A f (^-o &! lOj AjUjfi Ja| j &jc\j£)) &l 

ijM (V^- ^ **^11 *«**&> IJ <*jjf |Aa j gy$iJf cUl ^ixi 

«xIa. ijfjA J — )(XaIA y i^Lo ^Lax> fjJL5/o ^JUo &jy j f^/e 

[irAi a*vju9 £&)| ujUT 

Hidaya , Fo?. 2, £). 286. 

Article 146. 

( (^f ) ... ^ j - ( Ijc'J 3 

... vj^SJj aJyf ... <L/oi ^JU< ^ w } e;^ 



365 


<-4*'’ ^ ****■ 3 i-.^a.i k e z>* ji )Cii,i .j ixijj tj(^ j) 

l«j if ijlc V j <^*1) Jwj y Ufi»j| Uli 1 ji } ixic J*a> JL; 4) 

J I*? 1U| Jxai il <w| ^il t 4 m Ua^| Jf j) jif f (^Uy ^ n 

[ r n *»**» J-'^ *4- ] _^xaJl 

Radd-ul-Muhtar, Vol. 2, p. 296. 

Article 147. 

) cl£> yiy %j&+j\ J** (Jj ^ ^ J — ( Ijcy «*U) 

**V\ vJH*u ^ *jj) oiij ^ ^fejJb *xJ| ^lyo ^| 

C5*^ 'H+’i ^t ^1 - 4>JU jilU UU^I 

I jl jl Ufli. ^lajf 

fciJA. J — ^A*Jj jl cKj4- f l J ^-Jl <^l - Aiii-Ax> 

[ p| ~&Jt 

Tahtavi , Fo£. 2, jp, 41. 

Article 148. 

*— **** J £jj er® —Aj a—( 3J;* 1 ) ^ 5— ( l pa ) 

[ av toiuoy ; 5Jf\ wlK *±JIj oJa^UsvJi^ oJf ] 
Durrul-Mulch tar, Vol. 3, jp. 87, 


><« 


BOOK II. 


Ls> ^JLd 

CHAPTER I. 

jr ^^ d?^ 

Article 150. 

t}t\J\f**}\ J — {•&*» c^ 3 tyf — ( f 6 • tel*) 

[ rri 4-jOtf 

...y*Jf ^ ^1 > H. L5^ J t 9 b~&\ ^fWaJf <y ... <xaiij| 

[ 1 ^ A <5HtJ| ^ 6 * * 4 . ^jliswil^ ] — 
Bahrr-ul-Rayek, Vol. 3, jp. 236; Radd-ul-Muhtar , Fo£. 2, ^>. 698. 
Article 151. 

cjUy ^li oJa. J - ^lAaJf ^*o Jaib~j ^ — ( | 6 I Bale ) 

[ prr r &Jt 

Radd-ul-Muhtar , FoZ. 2, j9. 432. 

Article 152. 

*»• cs* m W* a*W ^13^ ^Ufyf cl^-U ^ j j| ^ — ( | dr jjoU ) 

[ ppf ^KiJf ^(ir ^ ^ ^UacuJf^ ] — iaiiif <y ... ^*Jj 

*bH$ 9 J^l *b»JJJ ^fj>jlf| (^1* V?S 

[ jc r f AxJue ^KxJf v li^ iUa. ^UswJl ^ ] - aLij^Jl J 

Radd-ul-Muhtar , FoZ. 2, j9, 431. 

Article 153. 

*^ /0 •♦» <3j^ . ... ^f ... u^su— ( f *r ) 

5jj*XsJ| ^ l-aAJi j^£jJ|^ ... *by ^ ^ #<< 

J & 3 Ut 3 U 0 j 

- ^r* Jxf ^b' *1*. ^UavJ} ^ ] — t\y» cUjl^jf ^ &JLJf J 

[ Krp - 1 c rr - Krr - pr i 

Radd-ul-Muhtdr> Vol . 2, ^p. 430, 431, 432, 433, 434. 
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Article 154. 

... j ••• ^ f*h 3 — ( | ejc jf^Lo ) 

j UauJ| ^1 —\&j &*j\ f~5Jt ^ j\j\\ j %9m z*x*> jt 

[ taiu> V U $ aJU 

U* <-^ ... 0^3 c>l ... cr^J ... cUUl LS* UJ| 

[ m *aSU> ^.toj| V UT ^G oJU. ^IXauJl ^ ] AJjiUxJI 

] _ | ; 4i ^ *j .../i ... SLJ <JUU 

[ pr$ 

II add-ul» Muhtar , FoJ. 5, p. 435. 

Article 155. 

JUan.J|*^ ] _ j^SA ^Sb illJL<\ Ut**| ^ ^ SI J _ ( |dd w u ) 
urG SI ... i^l Jj 4^UJ i)| SI ... j [ ^ rd <>u»i*> ^Kil| v lX^ *JL. 

[ PP6 ^^>J| J UoJkf: 

Radd-ul-Muhtdr , FoZ. 2, £>. 435. 

Article 156. 

u* ^ ••• ^ ^ — ( i di ) 

[ fc rt * ^&J| *1*. j — Jx5)^l| 

Radd-ubMuhtdr, [Vol, 2, p, 434. 

Article 157. 

y^l &yU| ^ er^ ^ ... j&*A I ij? j — ( f a v *,*bo ) 

[ prp la.su 5 ^JIS <yG ^ J 

U*ix ^jjj| ^Ahj ^| ^ASU ^j+x) jSu)\ ^/o lil J 

[ fV i^Ju> ^J| <^>G iXU. — I#yU <yJf oJx ^ l>0 

Radd-ul-Muhtar, Vol . 2, p. 434 ; Fatawa-i-Alamgiri , FoZ.« 2, £>. 47. * 

Article 158. 

*3 ^ lit 1^ — Uv ^ ^ ^ — ( r t a *abo ) 

iXJU J^SI| cuu ^1 (^ix J±8j f) sit j e»^bo gj^tj jjnjJ CIaAJ 

^KJ| JI) 4>1a. &j J —^Slt <>3x j^SIt ^ asuaJj 

[ ppi 


Radd-ul-Muhtdr , FoZ. 2, p. 435. 
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Article 159. 

... f f? c5» \jt St *** J — ( m »*** ) 

jjljf ^^tsiJ| ^j| ^| ^ ... J^JIj 

£ - ppt* ^£iJ| <yJL* j'j^.*J|^ J — Ajjic (Jj — 

Radd-xil-Muhtdr, Vol. 2, pp. 433. 434. 


CHAPTER II. 

iUJ C jjll ^ dU^yi *i*Jl 0 i JttJl vUl 

#• a 

SECTION I. 

oU.^1 ^ Asaill ( jj^w y.lxj J,V| J-aaJ| 

Article 160. 

... i y j ... y*... r i <v — ( n. ) 

••• -J « #A I** J-=>0 ,,, ^lc jAOj Jf 

; liWl^] — £>i^y *,£# ... ^±>JJ ^ t LSJ y ^ yi ^b3 S.*i*> y ^y iyVy 

[ v ♦ * - *j<h o^l w^ ^ilj aJL. 

Radd-ul-Miihtdr , FoZ. 2, pp. 699, 700. 

Article 161. 

|*i» - £j>’l ^1 (JSiij |J d lj ... ySU - ( | «j| %*>'* ) 

&b*. ^Usvjf^ J jiki ### £ix«3 ^j j lil lo^ j ... aI^IUj ^,U| 

[ v • \ &s*SL*e <3JtU| w6o 
Radd-ul-Muhtdr, Vol . 2, p. 701. 

Article 162, 

*->;>*■> •*• y j ... ^ j}U — ( i nr ) 

— A^c^i^Jty aJ| v U5Ji ooiy...*a*j y J^AoJi JLji ^ ... ^^ 

[ v« r • v ♦ ♦ - n q c5^6sJi ] 

Radd-ul-MuJitdr> Vol . 2, pp. 699, 700, 702. 

Article 163. 

*i£cf U*aj j ilaiii JUS aAj^JU AftiiJi ... ^j^Jf_ ( nr to** ) 

[ v *r ti^f v 1 ^ aL* jUarv^Ji ^ ] _jf y 4®U^ 
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<2*J| oJixil f Jbi j) ^ jjJ} c^j <y dlajJi jju fit <&fijJ| f$J ^f 

0^1 ) t^-Ju gy jJ j JaUJ jf i±x> 

[ v • r 

U^*vi ^ &sl+j V** ^f l^f ^|J cJalili ... cu j> o-^c 

— UJ dSii ^ Jajoj ^JL# L^so j &i*wj cuaj l^lai ^>of j ... &iiJi L|b‘ 

[ V | &»iU5 0^1 CJ^ ^ ] 

Radd-ul-Muhtar , FoZ. 2, p. 701, 703. 

Article 164. 

*jJL> ^ ... jJ ^1 — laliw> ... ifliUl LgJ — ( pjj* u^U ) 

[ v *r - v ♦ r o^Ul < ^* ^ilaxjf^ j — 

O^ 1 ! ^J — ... j ... J u*»5 

[ v • • - &»io 

Radd-ul-Muhtdr, Vol . 2, pp. 699, 700, 702, 703. 

Article 165. 

aj iUa D ^ ui3 W* ... y i^c^UbJ — (?id ) 

***& ^ *yy ) ... o^*Jo &>s& i* *J ... j ... f^r 0 ...y ... l t L ®^ 

&x&*> oJL*jUa*JlJ>j] — J&\ jf ^x^laaj &£j *jJU «Xx|j 

[ Vff - Vf• 

^jib oi^. yi a vjf^ J — gyxjf SAAj c ftxu ^) jxxf |*Jiu aJf ^uii 

[ V| I 

Radd-ul-Muhtar t Vol . 2, pp. 710, 711. 

SECTION II. 

uT° cT^ **> ^ ^ C>b. 1^» ^’Wl uMl 
Article 166. 

H» ••• s ^*Jl ) H^>l II ... i,i **— ( Ml to** ) 

j_,6J ^jG ^la. yiscjlji) J — ( _ r l'A-.V| j\ HcjxJJ iix> yi h lo ... *isu 

‘ V. . j»Jue (jHL)l 

Badd-ul-Muhtar, Vol. 2, %. 700. 
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Article 167. 

iJu* jttSjff l<&»J H J — ( I IV Wl* ) 

£ y (3^1 yO jUsR+Jfj^ J - l^j Afii» il* ib^l 

Radd-ul-Muhtdr 9 Vol . 2, £>. 703. 

Article 168. 

yujf i&u K ... A*x>il ... ... — ( \ia ) 

A/oyjjleyxf y Uf ... ^*Uf &fti6 axUi ... ^i\ i J ... 

£ V#j* AxJuj uj 6^ yG jJo. ] — c£Ji 

] —yu-cf «£& <uJLc u*j ... ^ ^}Jf fit Uf j 

[ i *ja <3iu=.)f yti 

Radd^td-Muhtdr, Vol. 2,p. 703 ; Fatawa-i-Alaingiri, Vol. 2, p. 168, 

Article 169. 

JLUJb j y yyjb yJ| v* y — ( ni ^ ,x >) 

C*x)^Lo ,,,iy Aflib il$ (ti cIaA^A J &X*££ ,,, 4-Xli I^aLo Mi filj %i>A£ 

£ v* T A3x£* 5 oiUail yi£ yG j — Aa^lA 

Badd^il-Muhtdr, Vol . 2, |). 702. 

Article 170. 

... <&ii iU ... ily a5lijf ...y^ a^xsuo j — ( i v* ) 

[ v.r^ c3iifcj| yo *>jLa. ^Uawii^]— *j ^t...^yt y* 

Radd-ul-Muhtdr , Fo£. 2, p. 702. 

Article 171. 

AJOJ Aa^IA ... )t Aj^cIaJi ,,, Aftij it — ( f VI ) 

|.if ta oitonj ### ^AxHj tit taJL*o ^ ttt (3^ 

** ' . * . '* * 
jyjf ^ ^ U 4^»Jt cL^ ... ka~5 il iyu *xb oof^A^b Aiii^lllj 

... ( S)A UJf j o^l^y - aJaJi A>Jbo j y Lo .. t t^xlx ^A<xt| dSju+9 ty 

y ( 3 ^ju ^... i^ 'Sjjyy &XXJ yt c^^t^y ijSu* ^y^ ... ^^yt caxj ^yi 

— LK^^t ly** y y ^ ^y* j3—^^ aIaju 

[ V*r - V* I oilJaJt V U^ yiS JL. yiscjf^ ] 

Jtadd-uUMuhtdr, Vol . 2, #£>. 701, 702, 
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Article 172. 

... ls* 3 •• j ... dab H — ( | vr ) 

... UJ ...y y ... AaiiJ| jsu-3 £&vj| 

(5^1 ^ j ... v!^ 5 ... e/° *^Af Uj ... t^xU £*>) U^xj ^ ... ^toJi 

O^Wl c_>b£ jli —slJ| &j J — —aJl lb 

[ V • f - «n s 

Radd-td-Muhtar, Vol. 2, pp. 699, 701. 

SECTION m. 

^UkJl ^ ClJUll 

Article 173. 

btf lj>| Aaii ... L«JL> } *so ... doaiJf ^— (fvr^ u ) 

... \j^yo ^ ... bfc' lil vij-jJ | && ... J <^*>0 

^jlS — g^oxxj I ^| ^jibJl J £a*«j j«& wvtUuj ... b~jl[ &ASO 

£ V • * iasjLo (jUMl 

Radd-ul-Muhtar, Vol. 2, p. 700. 

Article 174. 

OjC ... f*l;*Jb ^yi 3 1 liLLel ... ^iSJf ... IftjOAj ^ — ( j Vf $,>U ) 

... Atp ...y^l ^ ... ^ ... U^yi J *W| ... dlJlyu. ... 

«x1a. ^UxwJl ^] —*baaj| j ... gyjtt ... «bjJl ka-J u^j p> 

£ VdV aatJu> i31UaJf t^lSf 

Radd-ul-Muhtar, Vol . 2, p. 757. 

Article 175. 

^ ^ u >! ciymJl c/^-jlfl j ^Ifl <y ^uaj — ( f va tebo) 

(V^l *l~J| di* j*>J cK 1 L».a^ ... ^ ... j4^ cUasu ^ic ^jJI 

diu* daibi ^yo j ^ daiiJ |^G 3 ... ,UJ| *JJi ^ 

I if <^£J ... *bii5ib J/| <yAab ^ ^UaJ| y 

— (U>«^i| i) > ■ ■ - V jC t ^U a i ... pyj (J^ o^‘ ^ (J ...j ... M* 1 * 

[v* d clLklf ^b iXla. J 

Radd-ul-Muhtdr, Vol. 2, p. 705. 
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A-RTICtE 176. 

ai’ilr Vt IM auJiii \Ac ^liiKi ^jjU j — ( t vi wU ) 

^ aUs-c ( ... j ... V ... 

jUafcJfjj ] ... ., A«w £* ... IjijliT yAft-c jyi3 Sf^Jl ... Sa'L* w*&.b* 

£ y . f - y • jc A»iu* (3iLb^f «>1 a. 

OaIJs ^ 1^*3,* f^yc g^Uli ^l* 5 AAfii/| ^IsJl ^jeji J j 

j^yi J* ... iy° Jy {J ***xo { y^i II aif ill a~**u ^ Sf^Jl 

•— £—‘Xa* £J<Xf ^J ^*3 .., tj£ ^^3 aIsAAJ AxL) j ^j| ^J^x x vlt 

ad* «sJU> yUJ| j [ | v r astJuo c3^t s+W <y G aL. ^a/Ju j^UJ ] 
*4* jli»J|j.j] — JH ... f^iVj ... ttiaiu *3/**J 

[ v • 6 &*&'* <3^1 

Radd-ul-Muhtar , VoZ. 2, jsp. 704, 705 ; Fatawa-i-Alamgiri f Vol.2,p. 172. 

Article 177. 

— auosu il ^laJli ... UjUc \ { J Jbv ^ — ( (w to 1 * ) 

... l^Jus *)»ju U^xj Jjyj ^1 J [ | V I &xdlo (3^Jl cjli^ 

*-x*u &l«>lfl ^ ... <*d £ ... &tAX*»ilb byob j *d# AftiJj y^yyij Jb 

<y* ja5j y j jU* ^yy ^~**u y$y — ^yt y y y*^Jf && ^ ^iaa] *d* 

... l rW j — y^t ily ... «-r^ ... v* ^ ... &bVt «y*?d ... 

ciW| iJSS JiC \dy ] — gxLef lit ... *>1*1/1 ;.. aJbs ^xo ^JO 

[ v | r - v i r <* 

Fatawa-i-Alamgiri , FoZ. 2, p. 171 ; Radd-ul-Muhtdr>Vol, 2, pp. 712, 713. 

Article 178. 

a^I M ,.. ^ J f -• u«y A*i ( | vA ^bo ) 

—- tAjAAJ Aa ^ .xj ... *XXX byL &AAJ .., .., f^Xa^ ... (JxAi’ 

[ V *\ - /• & axdu> tSiUajf Ljlj^ yu* aJL. ] 

Radd-ul-Muhtdry Vol. 2, 2?p. 705, 706. 

Article 179. 

^laJt Ji jt fUbJf iUi AaiSJi gf^U ^lajf (jf — ( f yq ) 

... ^baalb ... Aftiulf^jAaJ ... A*i ... j ... ibbyf ... udi jik) 

...^1 y ... Uaa^I ^.jt y ...^U-jJ| .,, jj ,., ^1-^cVt Xaibb v i 5 A» 
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J ^ ... UjL-xi *« ..^ry ... fc^y, 

[ vj r - vtr o^i *4* 

Badd-ul-Muhtar, Vol. 2, pp . 713, 714 

Article 180. 

~^| w»Ul ... ^Le J^VI U I, — ( |A. »U) 

[ V -r i*su o*W| v llf JU jUaJi^j ] 
Badd-ul-Muhtdr , Vol . 2, p. 703. 

SECTION IV. 

s^jJ! ^oiJ ^yt j^ji 

Article 181. 

... d" <y fr-^l M —(»Af ?yu ) 

[v• V • V‘|* AsJu* i5JM ^ ^ 

jJa. j ... y ... AxU 4**4j I^Cff 

[ fvp A33JU3 JJUajf 

(ji^KIl ] — 1^4 j ... j I^Giu tsJJi cjoA.v-p j j 

[ V* V &Bdl*6 

Fatawa-i-Alamgiri, 7oZ. 2,p. 174; Badd-ul-Muhtdr, Vol . 2, pp, 704, 707. 

Article 182. 

...^ ... j j l^i — ( f at u«>Gc ) 

[ V.(C (3ilkf| ^iliisXk. jlXmJr^] — ilauuo «_*»J 

Badd-ul-Muhtdr, Vol . 2, p. 704. 

Article 183. 

lil J/( J^G Jl UJU »f>Jl »r^ oiUu — (|Ar sal* ) 

<3iM ^G txU. ^Uxwlf^ ] — J(—gj,—J| iJt ajo JLJ 

[ yj« 

bP* ] — cUiJi u 3 ^ ... pS ... g y .*£J| o^U 

[ | V|C A»i^5 (3HlaJ| ^G iVJL*. 

Badd-ul-Muhtdr, Vol . 2, p. 710 ; Fataica-i-Alamgiri , ToJ. 2, p. 174. 
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Article 184. 

J ; UJ| yi‘ ... ... ^ V * 3 ... J — ( UP ) 

AsJu> J^kJf V U^ jJLa. yiaxjfj^] —ya ^ l*pljj| ... l*** ... 

[ vr* - vm - vi a 

j ... h^jif tfjJl ^ S* .. 0 ,,, Ul& ... Jil^o ... a) ; la ^ 

yiwJlaj ] — t5 c J^ LT^ ^ ... 

[ v r • - v | q a«iu> t 

Radd-ub Muhtar, Vol. 2, pp. 718, 719, 720. 

Article 185. 

aiiub a—U| ^ JIA c*jj ^aJ u-^ru ,. 0 — ( | aa a^Lo ) 

l—^A/c ait£*j| aJ —$ftj <^iJj Uo| ) — gl+xvJ| ^ 

( f *j *) asJuj J^ a—L*. 

j) j aiUj \j* ,., l$*b| ,,, £*-* a) ,,, j Sf^j j*lj Al<| ^ 

[ v fq - v | a a£*w> o^l ^ A) ] — ^ e/° 

Tahtavi , FbZ. 2, j?. 266 ; Radd-ul-Muhtar, Vol. 2, ^>p. 718, 719. 

Article 186. 

L^i (J g*i j ^— ( f ai saU ) 

^ ... ^i^J ^*^1 ^ liljA/f Ua> e-Alai 

oJla. ] — a^Ac JjA* u > I^auj ^1 Aj.JUi wlAjli ... I^UaJ jc jl IgJ^ £o 

[ vj<) asJi* 6^kJ| ci^ 
Radd-ubMuhtar, Vol % 2, 719. 

Article 187. 

... »jiUAb v^llsu tjotycj pyb fiUJVt ^ | — ( f A v aabs ) 

j ;b <y lib’ ... f'jk ^J^Jl ^ aJUJl \jyg ^ 

... ^ AIj t^) j ... txic cuajwJ 1UJ jdbu 

H (j* ya ojj ^ ji 4iU3| 

[ /r I - vr * ajedu> o^Wl 
Radd-ul-Muhtar, Vol . 2, 720, 721. 
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Article 188. 

^ ...j) j ... w*»j — ( f a a ) 

M y ... ^ — ( tvp A*d*> dl&jf 

^i(S AL. yiswJbj ] — vfXli ^ kSL«j J/ tysGj ^ aa£x| 

[ v*v *®iu> dl&J| 

[ | *|c a*auo d^Jf d^U*^ ] — ik** ca*aH 0 I 3 AI ^1 

*la. ^^jxCJU ] — akJf Ja| g$U ,.. to u&sj lx l^J l-a»j j 

[ f V ♦ &SI&* d^kij 

Fatawa-i-Alamgiri , FoZ. 2, pp. 170-174;- Radd-td-Muhtar, Vol. 2,p. 707; 
Bahrr-td~Raye1e , FoZ. 4, 2 ?. 194. 

SECTION Y. , \ c. . 

Article 189. 

l+fis* <0 J^° u* ... ... <&&J| (jCjSL> - ( IAS ) 

A ... jt ( AAiJf j a*x jf «_*&<>.)} ^x jXp 

8 * 1^1 LS 9 {J* ^jl ** 2^1 ... J ( ilfl* ) J Aik^O ^ J to fJ ^x 

^i±J\ toft {) 2 <^1 - ^ til ... Itf J * ... v* d 1 *^ 

AfliJJl l^bAj u^UJt ^1 ... ... *3iA( Uj I^ix iAf ... j ... 

£®ju> d^-kit »_>G£ ^'G ^la. ] — l^tXc oxx ApJkx ii j gA&G cAI^ il j 

[ vrr - vrr 

Radd-ub Muhtar, Vol. 2, pp. 722, 723. 

Article 190. ' - * ^ J 

AflijJlj ... i f&t ... &ju cux^li iGo ciliu ^f ... j — ( | q * ) 

[vrp &■&&*> d^kjf ... ^ aJ|JJU>JHj^o^3 ...j 

Radd-ul-Muhtdr, Vol. 2, p. 724. 

Article 191. • - «•. 

» • - -, * • w 

AjuaJi j ( AaibJf ) d»x c>3 ^ ...j ... 5 ^; tit — ( Ml *>>K) 

gf^Jl ^ iA| ^1 ^kiJb ^ l t i!»JU| ^ &ix Ai ^3 jjy c^Ji ^ 

(^x Aaiilf oJbwx «iJ l^l gf^Jl j u^° ^ -> 
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etfM ] — t4*^f j^.ij u i^u «xkL ^yi\ 

[ tv t - tv* &&&* 

Fatawa-i-Alamgiri , Vol. 2, pp. 170, 171. 

Article 192. 

t^li &&L*. JX) t)j 3 JjSJli j>A ) ^| ) — ( | <\ f » 4 iU> ) 

<iAl *IA ^| j tfjJ) *tA U^jf ^jjo g&Llj aJi &*;!£> JU| <•/* 

& [is ] — gfjJ| pjjkJl ^5 pjj l iAlj ^j*J| Lc| j v* 

[ | v | o^f oJLi. ^jXJU 

Fatawa-i-Alamgiri, Vol. 2, 171. 

Article 193. 

S^t >Uftf J 6JWl ^ &J*)f flit ^ (aj fit J — (nr »dU ) 

jlAkf j jllklb ^ gi|<x!| ^1 &jj Jli fit iff gifaJf cr^Ai u^^f 

[ f V f l 5 *M ^ C 5 ^*^ ifc^ ] — 3 <*Jf 

Fatawa-i-Ala'mgiri , FoZ. 2, p. 171. 

Article 194. 

Jli liil jt vfttyJl lyeWf yo\ U <y*j ^ — ( f ^ fc jj^lo ) 

(jjxtjU ] — ixxxi $J ^iXjf JjJ JsAj If j (JLxi Aaiijf JU.JI IfjJl Jljf 

[ | v i d^l *yJLx 

Fatawa-i'-Alamgiri , FoZ. 2,^. 171. 

Article 195. 

o^A C5 J C5“^l J^l j **^^1 lit J — ( j <) d ) 

^ JttiJ v* 4 * 8 * 1 j H-*i J *sUj v* U «« o' 't^ 

yJ&lf ^,llf <>!*. ,!*)& ]—j|aJ| Ale ^ l^J. jjuj 3 ,,, l^isaj 

[ |V| i®*'* 

Fatuwa-z-Alamgiri , Vol. 2, p. 171. 

Article 196. 

&5uJb b,J ^5 j ^t ^ giy c JT ^ ) 

^ — A*sj*k> 04/Ub J u c.* x W* 

[ f v I &x\&*e (jXkJt 

Fatawa^Alarngin) Vol . 2, p. 171. 
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SECTION IV. 

Article 197. 

^ 9 i y } 'La)\ tz)l,\ J al^j J ; ,xu*Jf t>ivf j — ( 1 1V ) 

iXU, ] * X *J &I <j^> tr^ *' c ‘>A /0 A^U. ^Jf aJCo ^yO 

£ 9 6 A»i*>^*txJf wlj 

Bahrr-ul-Rayek, FoZ. 8, £>. 95. 

Article 198. 

— ... *4r*l >\ Kl Jl &ftjJl j — ( n a jf^lo) 

[ Vfp O^Jf wltf jUsw'l dj ] 

Radd-ul-Muhtdr 9 Vol . 2, 714. 

Article 199. 

...y ... **wt u fji — ( M9 wt«) 

— O^fliif Ui y *lAaJ| &*j j ### ^AxaJ lil ... ka-J J| ## ij^o 

[ v l d - v | r* *®ju> JUkif v li/ jJU yiwjf dj ] 
Radd-ul-Muhtar, Vol, 2, p. 714. 

Article 200. 

••• jl *La5Jb ucfl I l 4* ... cuaoit ... L* a^jJj J — ( r • • ) 

A&j j j) ... ka-J Jj ... J^sU l^ix ... 

[ V f|* Aaxiuo (JllkJf v (l> ^ib jla. j — ka*J V j+SJ\ 

Radd-ul-Muhtar, Vol . 2, p. 714. 

Article 201. 

... Aipi-Jtj ... j b ... t^jjhJl ... titiJl —(f.| 

*>—J ... Vf ... (ilUsjb fiXP ... j ... v£jj*J ... k5uo ... Ijilsdl J*\ lb 

[ v I d - V f A^viuj <J1M V U^ J>\S *JL* 

Radd-ul-Muhtar, Vol. 2, pp. 714 & 715. 

Article 202. 

^ — k5-J H ... ^-cAJf ...^o'j <uiu)f y — ( r*r .Jf^bo ) 

£ y f a O^h v-W oJLa* 

Radd-ul-Muhtdr f Vol. 2, p. 715. 


7 


878 


Article 203. 

jt ojv , i( ,,, c>j *~5 ># Jfj — ( r *r 

[ y n citL’l ^Usvjf^ J — & J J A j rj \ jl 

Radd-ul- Muhtar, VoL 2, p. 716. 

Article 204 

j JlU ( ... y fLfliib ) — ^jJi J*i *yIff— ( r-r? ) 
oo(^ Ijl ... ( 0° cka-Jb ^J|) ... (J>aX^xj ^ ^.Ao l*x> 

AAJO ^ ^xwjL fj£ ^ >tt (JU3>—X) p.j WiJ f, Aj ^.b)| J »is j ^.w J/tj 

[ v- a cUUl v Uj ^0 ^lixv.Jt^ J . AJ*aI**>© &ju* 

Radd-ul-Muhtdr , KoL 2, p. 708. 

Article 2)5. 

Vl U^ilj l^^j.J (^o Ij-J* ... y ... Afli'Ji — ( f • d ) 

yfjJt O^l-L lei J - [ V* ^ AsvA-J l3^kjf ^Uf ^ J - 

W* !•*-*! J l5 -» c-i- t^-* £ »_jM vi'ls'j ’r^j '^- '** uy‘i iy' v^ a 'l 

£ | V I A*b^ ( 3^1 wlw ^.XK^J’x J i S)'z aJ ^ A JO 

Radd-ul-Muhtdr, VoL 2, p. 706; Fataxca-i-Alamgiri, VoL 2, p. 171. 


CHAPTER III. 

(jjf^isJl <J L> * J7^Jl dbVj i C^JliJl L^jUl 

A rticle 206. 

^Jb *U> ] — A *k3 p) til — ( r *i ) 

[ Ap ^Jf 

l^ixLcf u^«li ^ J aJaj ^ ill \A* u mJ yl^Jl 

r y , y &xdlrt (JilkJ) wlir ^ 0 <>Ja. JAiWV J A^ 

Bahrr-ul-Rayek, VoL 3, p. 84 ; Radd-ul Muhtar , PoL 2, |>. 707. 
Article 207. 

il> S^jjJ jl l^A* t t J VI £ a!A> 5 ^li — ( r # v ^ ^° ) 

a* JO I ^ w^il^Vl aJ*I i0 ... lK jl *j* 

y r | AxJu« <3^^! ] — p’acwit *>‘-e J j ... 
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y \ y i) ^ *!» J V* <y *Ji ^ *J 

[ v m **&* i3SW| *J£> ^0' 
Radd-ubMuhtar, Vol. 2, pp. 390, 719, 721. 

Article 208. 

^ f ^I f j«aJ\ f^yo t ... l^v; j — ( P • A ) 

l.J J *J±J ]f iil # «*!>'. *|,*| I>w 1 |> 1 - ly«U Jg fj| LjS J\ A^J ^yO J 

- ^ £?,j £jj *}| J| l^iw 0 | «5'^l l£l - jfi\ *l%! ^ ... 

[ ri I - ri * wUf ^ib *Ja. J 

Radd-ul-Muhtar, Vol. 2, pp. 390, 391. 

Article 209. 

I^Z'aa v UxJ^| ... y ... aVsj r ) fji l n **yi ly* ^ — ( r*q ) 

[ A p ^Ji ^■I.JlysuJl ] — o^/uib 

Bahrr-ul-Rayek, Vol . 3, p. 81. 

Article 210. 

fy^U* ... L^aj *y>r Jkz p^sJi i^i b ^ — ( r \ • ) 

trt? *Tf ... if/Ji <J*l ^ L£^. j gjjJl J«*t i^y* UC*. 

— M J J^i S' e> f .5 ••• 

[ r a t . r a * i}.-> i y- r* c**^l y -* 3 ] 

Tafovi-i-Ahmedt, pp. 280,- 281. 

Ahticle 211. 

fl* ... ^ ... \*y*+ Ji ... <y j <yy *2 a:i oJijJ j — (rn t*i* ) 

£ vr • t3^*0f J** ] — ¥^3 

Radd-ul*Muhtar, Vol. 2, p. 720. 


CHAPTER IV. 
cT° ^ ^ £*^ 

SECTION I. 

^ \J* s*J* : Cj^ 

Article 212. 

... Uyt. *A ^Ui a^Ji JU U f *^o JsJ — (r t r *>U ) 

lii Afclll WJ^JJ j ... A^lJ| j ... ^'+J 
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^ j — {^y° ^ ijri) J ... ^1 

[ Ivd - | vr V UT ^jG *L> 

Fatawan-AJam^m, FoJ. 2, pp. 173, 175. 

SECTION II. 

(JjJjftsJl ^yC ijUJ U*3 (J^AftJl 

Article 213. 

... *i^5 ** J 1 -*' I-.. ***\j*j v^Mf ^ — ( nr ul* ) 

,,, j[ ... dAo jl ^xj u iAJf ... 

*1^1 ^1 a*Us f*J J ... — L*jJb «Jj© y*l*| a lc <#4 I4IJLJ Jxuu u j>^V jUj l$li 
m. 14 jj»»j ij c^jj (j^ii jy^ tifj j^<>ii y j ... 

[ tai - taa *»iu> v ur ^G ] 

Radd-ul-Muhtdr , FoJ. 2, j>p. 388,389. 

Article 214. 

J^aJi {x> ¥j ... ^*3 ^ u* £.$y*^ ..’.'W*— (f »r ) 

[ rAI - r A A *>1*. ] — wixlf i^b 

Radd-uU Muhtar, Vol. 2;j>p. 388, 389. 

Article 215. 

... ij* ... cK i/ e^*V* ... i) 1 ^ ... £j*> 4*1 — (rid *dU) 

U* j±* <y ) **'* ^ v* ! n*^ ¥ *... */* &*» tK <y j 

cJU yixvJl^ ] Ay^l (^yo ... f ,a V> j lK L* 5 ' ^ 

[ V r | 6¥kJ{ ^lif ^(j 

Radd-ul-Muhtdr, FoJ. 2, j>. 721. 

Article 216. 

*} c/i {J ... J ... ¥j^ 1, l-i^o lAJj* ... j - ( f I 1 fcd 1 -* ) 

— i!W f cyt ) 'j *y J ... **4^’;*^ ... *w*i 1^4*# ... *Aj ^ ^ 

[ vr f A»lfi^5 oJa. yixujldj ] 

Radd-ul-Muhtar, Vol. 2, j?. 721. 


BOOK III. 


(jja ^ 

•* 


CHAPTER I. 

13 ^ 1 ,^^ vy 

4 * 

SECTION I. 

*JJ£ } li 20 -* ) t 5 i * C*i y/*i» J-^l 

Article 217. 

*4**^ _)4 y 1 ^ ] — lAJUi 4>J i^\ i*jVj cW j — ( r i v lal* ) 

[ II* *»*•<» jlM v*^ JjliaJiy^ 

jU**J|jaJ| ] — Hjl* jt IM Uj&« y |iVac jJ j il*l« jjb Jf olb ^kij 

[ e * ^ Jo 11 *] — [irr**^® ti^t 

f? u* [Mr **** J^* v ® 1 «***•? ] — {jeijJi u* (&£> 

[ l®11, *»% t5*Wl v Uf yjtf ala. jliaiJlij I ] isbJk *15® Jj/ 

Jteni, p. 110 ; Durrul-Mukhtar, p. 133 ; Fatawa-i-Alamgiri, Vol. 2, 
p. 55 ; Bahrr-ul-Bayek, Vol. 3, p. 263 ; Rctdd-ul-Muhtar, Vol. 2. p. 461. 

Article 218. 

y^*iJ| *,£-> ^ »|y. ) (j^bj — (riA *ato) 

jUbJl v lif 0 Jl> aia. ij — Uy> jl JUyr^Jl £*jj Jf| 

jV*J| y _>»A)| »_.j— ^1* ijZ\ jJ j — ( 1*41 A*ul< 

j 3 «J| yilj al* tot " ] — *ilLb ^ * ... Jib J 

[44 **i- 

Radd-ul-Muhtar, Vol. 2, p. 459 ; Fatawa-i-Alamgiri, Vol. 2, p. 55. 

Article 219. 

ala. JtfU* ] - Sy-V^ Ui/AJII O^lb gflj j — ( r 11 * 4 l* ) 

[ 44 jHHl 

Fataica-i-Alamgiri, Vol. 2, p. 55. 
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Article 22D. 

^ fjl iff — ^yap-Jf ... jiU: ¥ — ( rr • ) 

- J^l c/ 3 ) - (3^1 ... AfSJl 

yiafcJi^Jl]—.;. *y*J|j ... ( r *;a Ax*.** 9 

^ILLJl v ltf ^G jJU uj±?*) [ * vlr)'^ ] — [ |1 4 ^ U5 0^1 V^ r ^ 

[ £6 A*Ju> 

Bahrr-ul-Rayek, Vol . 3, p. 263; ZhirruJ-lfitHfar, FoJ. 2, p. 19; 
Fatawa-i-Alamyiri, Vol. 2, p. 55. 

Article 221. 

( 3 ^ If j — ( r r f *<>'* ) 

^jUislf v liT ^ G Tv »tfyJ( J — \Aa\^< jj j £ AacvJ*^ 

jlUsJf V UX <^G *JL* ^UavJl^] — ji**h J\j ... ; [ M 

[ j£^r acdj;*5 

Fatawa-i-Alamgiri, Vol . 2, p. 55; Durrul-Mulchtar, Vol . 2, p. 19; 
Radd-ul-Muhtar, Vol . 2, p. 452. 

Article 222. 

Ajl&'f lU*^J j ^iU| j ... ^jcyASXA JsAJ j - ( fYY ¥jI* ) 

yf J J^i jJ 3 [ f*£f A»i<* JjViaJf 4>la* jl'auJl ] - Av»y—Jf 

— JlS'j *»&)(! ^ o^Vl a** A^Jf vrJtf JU<yJf Lj)y?w ;y I £*♦•*. 

[ q ♦ A»i^ JHUl ] 

J — l^Jf J&\ CU^JLk ... j £JU»jJf w- 9 ^ j) J 

[ jc*jjc ^acjus V UT kJA 

cJj^ • •• } ... ^ ^ j A A icy I j i t 'lj A*Jy 

<yG *L. ] — Uy*J A*i AloU l^K ... i^s* ls' ... ^ ... 

[M1~MA-A||* A^* 9 V 1 ** 

Radd*u 7 -Muhtar, Vol . 2, pp. 452, 484, 514, 515, 516 ; Fatau-a-i-Alam* 
giri, Vol. 2, p. 90. 

Article 223. 

e^Jy <3^ ^ ... a!».« — ( rrr *-k° ) 

V UT ^G jl». L*ja| Jj^Xj ... Sy. ^ 

[ A3vc*> o^i 
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Ufc* o 1J| ^ j ... ) o n u* *y 

dx^l^ J — ^aUi a*>o y^—j — [ d ir (J^kJl wl*^ ^*6 *>JLi. ^li —J 

[ rdd Axju? ^3UlaJ( ^,U> ,*J6 oJ^. ^S\ y»^xu 

Radd-ul-Muhtar, Vol, 2, pp. 452, 513 ; Bahrr-ul-Raytk, Vol. 3, p. 255. 

Article 224. 

aJL*. yiaxjKoJfJ — i/>> <JlLki ... *1—Jte*>r ^USLc| j _( r rp ) 

[ | ^ jVojf ^JSS yC 

_*±" j ... oj> J J ( -^ V jy ^ ^-fc 

rid - r.i* dxJus jilJ' v ur ^JU. jiyyuJi i— j'Ji ^ju gLi ay*ji 

j ... *_•*« Llbj y*. it< «.a. y £ujt J — V 

[ »j i £ 3 w«d jmji w ^ \j • yi_^suJi j — 

Purrul-Mu\htar, FoJ. 2, p. 19 ; Bahrr-ul-Rayek, Vol. 3, pp. 314, 
315; FoJ. 4,p. 61. 

Article 225. 

1x5 jl ... <i^Ji <y* d*e> ^•dJi o^' e/; — ( rr* *£* ) 

o^-t [ rdr ^ju j.i^. ^%'iyi^Jij — tLUi ys* j-yb 

2fl JU*i —j y U [ rri d^vius 0 XaJ| v lo *j|.xa ] — AjU? ? 

cJj . [ a &=)S*a ^.Ja. jUaJIjj j — Ax-.yiJb J ^ ( bJU ^*) aJ 

V U* oJLa* ^yy J — j ^4* a^j 

— s .^—*j ... £>'^y b h—*1* f*> A yifc ool — [ rvr **viu? <J)i—Ul 

^ cu.V*H ... ay j [ r i yi»J^oJl ] 

_ A^iJl *1 Ail^o p3j U ,| LtJJf Uj J Axi 

^1 juy — [ Md v !i * <y b yx». j-^ ] 

— \*?\ { kjl) I 0 I ) Ai’^Vl A-yj gaj y ... <3^1 

— c ^ 1 <y ^ri*i y^ ... [rid ^ *> 1 ^ 0^1 v 1 ^ ] 

tiJLi. ^UxOl^jJi ] — y ilf ... ^ obl^Ji aU»^.|j. 

[ rr oWsJ| 

£j|iX£ J o^-xi i 5 ^* 4 ^ ^4-V i^V'j £**J 

[ rr ^ yb aJa> 

Bahrr-ul-Rayek, Vol. 3, pp. 252, 272 ; TTidaya . Fo 7 *. 2, p. 339 ; Radd-ul- 
Muhtar , FoJ. 2, p. 405 ; Durrul-Mukht&r , Fo/. 2,-pp. 21, 23. 
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SECTION II. 

fUl ^ uM' 

Article 226. 

jJU. ] — <^*^1 J iL^^ f dr^ — ( rri ) 

[ n ^»ju) jilfcJi 

dU. ^Cl) jj — j* y £>iUJf — &iaxic y AjU&A <j A j 

_ £ |x A v l^x^c JjVUaJ} ^ 11 / ^>b yiaa.Jl.ij ] — IAjI Ax5b s2*'Jf ^ y w^UJ| 

*®iu> JkhJi *Ji? ^3 jl* ] — ^CJf y ^'* ^ 

jiLUi ^6 d*. ] — j>s)i\ y ^ pti ^UJi y — [ mi 

[ I • I A**-* 

BacW-fii-ifiift^r, Fo7. 2, ^ 456, 487,489; Tdhtdvi, Vot 2, p. 101. 

Article 227. 

1 >yju ^ &£*> ±*i ^ — ( rrv ** { * ) 

l^J is J*3j! l| ^y* *j33 ii-Ai tiy*y* V j Jjl£f if j IaS J d±*J if J (jCj** 

**Jl> JL. ] “• J*d ULc y\ 0&** il y xijx jXC ^yo 

[ rvd jiLUj V U* 

Ai^xJU (JuA*W yk y ^yiliU *3$ J*J| ^ 1 *|-lJU 0 j cU ^1 JjJltJf y[m\ y 

[ r\ • *»i -0 < 3 ^f w^> (j'tyypJi ] — jiUJt ^ ij&JtjA y 

i^iu. ^ ... w^c®- ... < 3 ^ j 

&J ] - U£ yXJ p) y\ " y&\ y\ ^yjbJf ^yQ 

[ mv * Mi - M* 

Bahrr*ul-Rayeic , FoZ. 3, |>p. 275, 310 ; Radd-ul-Muhtar, Vol . 2, jp|?. 465, 
466, 467. 

Article 228. 

to‘*y jijfJ c ) 1 **•*; cN ... d ^ 1 ^ u*j — (rr a lat* ) 

... *l«iJ-Jf Jt^lft v* j ... O'uJ ^li ... cH^'y i^j 

[ I ^ A»JL^ d^l ] — JjJUJf ^ J 

Durnti-Mukhtdr, Vol . 2, j?. 19. 
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Article 229. 

cJ| ^ j ^ — ( r m 8^ Go ) 

£ *J q &2&Jl*0 ^Jj iilsJ I ^ y J — jl GX) f$£j^ ^ 2 

J ... H j ^ jt k-*wij ^Laj lo^l ^J| (JLi^u Lo £,&> oGG£J| 

— kfli v fj?Jf *U*x> lG ^1 — a^i } ^-Jf (J^iaxj V tmt a^lj usJlisU^ j 

... ^5/jVl ... ^AiJf j ... £jj ^ >#< Aiijjf ^LJJD uls/ij ... ^l^Jf aJU. 

J|G £*> ; J^| ciiyG c5^l a/f<^o J ... v fysd) U ciiyo Jf j 

j ci*^ ) £*G j ^ c>f j 

- d. r *—o^f (J^ )'—**^1 ] —yH c;t j 8^tj oj| j 

[ e*d - d*i®- d*r 

Fatawa-i-Alaingiriy Vol . 2, j?. 69 ; Radd-ul-Muhtar , FoZ. 2, #p. 502, 503, 
504,505. 

Article 230. 

cillc J.U&J Ji^u G&i*j aLoja. ^ L 5 ^f cl** j — ( rp* ) 

_ l^jlAail JLxi U$15 cUJf <^*3 $^| f’^aibl *vlc J d^ e^° 

[ fjer o^Jl t5*G <^X^.] 

j" ^ ^ ollUf i_,G^ ^iG <^1^. J — id 

U aj ,>I;J| j ) —1*4? e^° ... *j ^y ... »^ XX3 ^/*d 11 j 

[ivr - 1 vr *sviu> <3^1 ijti JLx — 3U| (,.. l^Jf oIAj 

£ »jyje t^Rius o^ikjf ^yG —. <U* ^i-J| V_J<>G^AllaJ| ^5 

O^LUf ^ aaILJ ... ^ i’aijJt ) ,’., J 

[vn 

] — l^Uc )G pi* j ... e;^ {) 1^ xfii y 

[ $✓*) isJi^ c^iLJi v il> ^>0 

[dAr 0^1 (^G' «xl^ yis\.J|(3) ] — l 5 J2}J| if j 

oJa. fjpxtjU j^Ui] — J cUilG ciaAU J^flJG oA» j 

[ f *) ^litJl ejUo 

Ul*£jjX*J jl Ul^j l*cy o Jldk ^3V^> JUw Ga^ li^Ii> ajf^/of fit 

(jiibjf v ur ^G s *xU -£Jl* ^jGG* ] — l ^ 15 * C5 5 * 45 A j ^ l/0 ^ 

[ fr r 
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(jilkJf y° ^ U^J J 

[ r d i 

Fath-td-Kadir , FoZ. 2, j3. 242 ; Radd-ul-Muhtar, Vol. 2, pp. 576, 582, 
650, 672, 673, 674, 726 ; Fatawa-'i-Alamgiri, FoZ. 2, 122, 126 ; Fatawa-i - 

Serajiah , £). 259. 

Article 231. 

cs-t ) — Sp^I ^ (**^1 ) } — ( r r I ) 

( dV\* 6^kJ| 

ILo^i^ j| 6Jb if ^|yo^ .,.) — tilt? 

*4* ciV 1 ^=^1 ] — u*j> ^ — ( 2^Jf **Ul j u*^l 

[ ^LSU2^o c 3^I £j|; 

£i\*J| ^5 c=A/cfj>U ( 4>y£! ib «JXo A/Of^l ^Jb 

y <_r^ ^ C5 f ) *>—bfcjf S ,Xfi lt’ V if *—J^all a** <^l 

|j/ J ool 1^*1^ *X*J (^f ) OJl ^jl J ... ( ^ftJ| ^ ^ J 

»J| j —. y j\ oJkj| Jfi jf ( ^U| 1 $j 

[ fiV'j - fiVd - dVp te*SU3 O^llaJf 

O^ia^f £j|^ J^l^l y*^f] — 4jlAaif 4 >aj &a^ J/ aijf jJjwflj vijJ j 

Radd-ul-Muhtar, Vol. 2, js>p. 574, 575, 576; Bahrr-ul-Rayek, Vol. 4, ^>. 54. 

Article 232. 

<^1 ... Jyj w | J^JII ) ... ... ^eH 3 — (rrr 8iU ) 

... jUiJb 3 — ( UojI Uj^Afla. 3 l^iixc JU. ^ ^[^*1 ^*^1; {J 

(Jl—xx^jjt (jj^s $Jj "' (ah*^U^| l—,,, JyfclA*Jf Lo (J^j 

JilkJl cjUT — iswJf d)] — t — t^°jf <5^° j (j^lj 

[ avd - dVp 

Radd-ul-Muhtdr, Vol. 2, #p. 574, 575. 

Article 233. 

cl—>ai"»Jl oJj | ai| ^ j — ( rpr i^bo ) 

[ djc <3^kf( Jfj 

Bahrr-ul-Rayek , FoL 4, p. 54. 
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Article 234. 

^ ] — l5lk * V ^ cjI ^ d»l — ( rrr ) 

[ i vi jilkJi v iir 

^ J M. ^5^ a^i f l <3't ) - J ••• *4J j 

(3^J| ^0 oJ^ dj ] — (JUiJtj Aa^Ji u JiXaj _ ( £t> 

[ av*j AxOUj 

Tahtavi , FoL 2, £>. 171; JRadd-ul-Muhtar y Vol. 2, 576. 

Article 235. 

jjjMkXJ |*UxJ ) — \^y° c DjqJo ^1 aa^/| ^kajj j — ( rr^ fat* ) 

[ dV <3HU| V UT *U ^i^Jl^suJi ] _ J_l*3 jJ ^| ^ _ ( ^Lj 

Bahrr-id’Bayek , FoL 4, p. 57. 

Article 236. 

W?-* df* j Al»I s u ^ CaA^o oJUl — ( rp»*j ^ 

3^Ut vd*^ ] — Gojj cj.^ 3 t^iillj (joasjJG^J <#< p) £x> 

[ aanio 

Durrul’MuJchtdry Vol . 2, £>. 44. 

Article 237. 

d^J| d^>3/ ^ j (3^t c=? aAj ^ trails lil ^ — ( rrv ) 

^^jXJIp ^lii ] — *J| ^| ^ JUJ| 1«*1j_>j AjJ| Jbaji ^5 ^AftJl ^ 

[ ap (iilbJi ^JG dJU. 

Fatawa-i-Alamgiri , Fo£. 2, p. 52. 

Article 238. 

]— 5**J| 5/ ... cU^Jl ... ^ — ( rrA*^G°) 

[ *V*1 AsJua (jilk)| i^jUT ^G’ jJL*. 

d:?3- ^ ^ d»jd( (^p! ^jl (dj^J (3^5 ( |^l' aIj^-G J^UJ} ^.| 

(3^lkJ| cjbo j^jG J Jft** 5**J| ts*** 4 >aj J/l tiLUl 

[ evi 

c5^GJ| v^lif ^G ] - (J'F-Aj & Auaxj gs< ^J| ^ lit U| 

[ a VI *aaju> 


Radd-ul-Muhtdr t Vol. 2, p. 576. 
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SECTION II. 

L>4*vo ^J C^ 5 


Article 239. 

jl £>bVl j&j Ajiliu.i ^UJj ^*^1 ^° f j — ( rr^ 

jl 5)^1 ^1 ^ £>&Jl d &Aj (jjZJ g**j ^j <&ua^ J^AxJf JUj ^£3 o^su 

AR-stf y jt uilW| cJj^j^c fjjo l^Uj: J3) ^| ^ ^>0 «£uoj ij^yo 

[ f Vd Aaxiu? jJa jjjfjJjjCcuJt ] —“ 

_&jyjjJlj JLd.su yfcj ^l&iD <jj^l JIaJ| <Juoj (J> ^f (jjil!aJ| ^aaJb jlAf j 

[ r [ * i».ftAO jlUaJi ] 

&4jb jl g3J<x£ &ajJUa3y ... d^Jl^ jl ... &*J| jl ^b (jJUs oL| AJ^aj £Aj ^ 
ljib ^1 , ,. JW| ^ <u5(j g3.2k.|j| . .. &J}1| ^| ^1 ... ... aAj^CjI 

[ I r 6 - t rp jUt^l ^ ^Uwctls ] — g^cdl <y 

44 Jti ,,, j ^>o to g^*. ^ £4lU| Ajj ls^ &/c)U j&\& 

dA=o $ g^Jl *Lb AiUoi ... ^ &LijG ji J I g<x><x£ Aijiki ^ J/ 

[ jc A v *»ju> jlM v lif ^U»J|^ ] — iJlU. ^ ^ oJi ... 

cjli^ cJb 3.1 a. ^j\ji)j^}\ j — ,*dU ^§3 g>ta| £j1Uj ^l&l ^ |3 ^a ^jJUd oo| 

[ &x&*c JjlUajl 

jlisJtaj ] —&&ti ... \Jj )J £ \Jy o (j^Lfe oJljl c3^Uaj| Jli US' 

[ («a^ &&&*c C$bJ| ^jlj 3JU. 

^0’ 31a ^xtJLc J^Uj ] — 111! o Mb J^ij |*A ^yo (jLLJ ^Ub u^j| JlS jJ j 

[ a 1 oilkJi ^\SS 

Bahrr.ul-Rayek , FoL 3, 275,309,310; Tahtavi , FoZ. 2, jpjp. 124,125; 

Radd-uUMuhtar , FoZ. 2,#p. 487, 489; Fatawa-i-Alarngiri , FoZ. 2, p. 56. 


Article 240. 

.«. u A ^5 •*• ... <j^*b 4? Jli — ( r^* »3tc ) 

U i«j ayJf) — £xy[xl\ go (J ...j g3* H ^J/U oJU 
^ k' l^A. jj J ^1 - g^i^Jj oibsu ( AjLHjJI 

[ nr - i*i r *=^> (jiUaJi v liT ^ili‘ ; lixvj| a> ] — gjjJl 
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^1 ) JjVl ) ... *>^1 <^» p&a.Jft <JdiAf 

ujlx^ ^ jttsxJtaj ] — 'r^y° f? j>i Jiijo a3J/ ^A 

[ rv* A»i*> 

Radd-ul-Muhtar, Vol. 2, jpjp. 370, 492, 493. 

Article 241. 

^1 Ali (iH^UiSiu*^ aaJJsi] aj^} ck^t (jU til j—( rpf s^U ) 

AJf^A] — l*jUa& 3 j o^i cilLo Jf iijf ... s^*j| pUi Aj J| J ... 1 ^ 5 iXc ^ 

[ rvd - rvp (3^Ji 

(jii^f cltj —*Jt titi 

[ rr* Awi*> 

Hidaya , Fo£. 2,jpp. 374, 375 ; Jami-ur-Romuz , jp. 235. 


Article 242. 


j'/o ^j^*j oo| l#i JI5 JUj ^jlis — ( rpr ) 


jilkjf u^j^l 5^] — jUl gf;J| v^JaJ 

Jami-ur-Romuz, p, 240. 


uf ft ... 

[ r^e* AxJi*> 


Article .243. 

... AiU j| Allf J1U ui^xu oJj - ( JJJjlx) ) 

— Ulc kiUf ijf lil Lo a&lfc ^j^lc a 3G Jy>J| <J^xo ilUi j 

[ *) • r AxJus jjUklf c-,1^ ^jG ixLw yisvjf A) ] 

... -& J^jl ... p^ uh cU J> Jli Jk ; 

]— v±Jl* lib ^ij AaUJbjj ajJ^i avo ^xy ,,,(&*& ^jj j 

£ f jry Axift*0 JjiUsJl ^liT ciJLx ^Ixtxoti 

... f^yXi ^ ^ ... Aj ^jUJ| j ... pfj^. AJji 

<3^1 c_^ ^IksuJj ] — ptjsJl yi cJf J ... ^ pi JL? #f^» 

[ rrr Ax^UJ 

9 x 

«—lio J ... ijXj J jyt_J <jiU= aib ... (.1^ ^ oil aif^cH Jli 

jjj “ 

w (if jJL. ^jjUaxJs ] — till jOj^ f (j' s LS * /0 ^-'l 

[ (A|. - |Ar &s ^ e O^ 1 
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I** C5 5 tb ... bjjblX/O OJ| dj3 ^ (jjk Jyf j 

[ Vd (iilklj <xL* Jjjj^J|^:a.>Jf J - <Ui>(25wJ| ^| £»J 51 

Radd-ul~Muhtdr , FoZ. 2, p. 602; Fatawa-i-Kazi Khan , FoZ. 2, p. 247; 
Ta/iiam, FoZ, 2, 133, 183, 184 ; Bahrr-ul-Rayek , FoZ. 4,p. 75. 

Article 244. 

oM> l# «xlb yXij* ^Ic ( oUi^l — (rpf- Ji^to ) 

... S&^ *sJ|j C5 J r w^t^ *Jy **»>!; Hi 4 j ^3 j 

tyl J ^ ^ &\ j &5b &^lj JjlLklf t«J fit ^ J 

[ pap - r^r l- 5^ ^yb ] — <xijb col^ ^Ab 

Hidaya , FoZ. 2, £>p. 353, 354. 

Article 245. 

&L>j£ j ... l«iby ^3 (JU vJdaaJt ### ... ,HjS| — ( rfd g^U ) 

... lk> AAjb Aftlb &*£*> j ... <bb»tj ### Sf;Jl %Uia> 

lyy iD^ ...^t~t **j>J ... ^yl ^ ... j tjxd) t^Uf gjjj j 

aJL. ^jUmr. 4, ] — 1^-xA+j ojlj ... ^t j ... ... S^Jl <y 

[ Ml " f A ♦ • f V9 - fVA O^bJf 

Tahtavi, Vol . 2, #p. 178, 179, 180,181. 

Article 246. 

— UJb ... iSil^ ^ til tx&e cslUi J(y J^su u ; — ( rn **U> ) 

[ f $r Axdlo (j^LkJt cjIK viJlI tiJL. JjjfjJI^3oJ| ] 

( £&J| Guy ^1 ^A.J/1 &\jJ\ ) c ^vJ| tU5 J5j ... ( (jiUJf ) y&> 

<^x5J| ^b ^jic\j j3 S$\ j tybjt pc\ ^bJf ) ... kJ 

[ | • | a»ius ci^h t-5^^ ] — g^jf & — y» gtijj p) 

^»iJf ^ C5 5 * c^ 1 * 0 j o^ 3 j 

j ... ^ ^ j ••• ^° V > — 

^ ] - <1^1 ^»b* ^J>^t U 

[ rrf • it* <* 3R -^ 5 c^kJl 

]-6y |J g^Ji <_y ^ j u? U^bt c)t j 

[ riA A3xiu> ^iUaif L_>b^ ^b tiJU. ^Uxx^U 
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a V jL 5(7 < 4 . cjl*3 U, ii/J| yib lit w —j a t , ^ 

[ MA i*v^e i3^l v^ - ^svrciz ^jUj ] —y.n7 AJjj 

Bahrr-td-Bayek, Vol. 3, p. 253; Tahtavi, Vol. 2, pp. 101 230 °31 • 
Fatawa-i-Kazi Khan, Vol. 2, p. 268. VF ’ ’ 


Article 247. 

Uj iiUJi — Ua«j 3 &*J| AiSl^o 3 — ( r(tV J 
jlUJl V U>' gf, *4 j —slv)| ] _ g^i w ;yjj, ^ j ... aJU aJ*J| w > 

[ *J [ 

Bahrr-uLRayek , FoZ. 4, 61. 

Article 248. 

is/ 1 *] — i5*S ^5 i^ruji cU jiy ... .. 0 _( rFA jc^Lo) 

[ ar a*Gu? ^iUajf V U£ ^G oJL. 

)... iy*y) l# ... oGU ^K> <ulk>o ^sj y 

... j ... ... <jy <•>! j ... eWj ... 6iG ... (jJUs oj( l# j|yL<xJf jX£ 

(3iGaJ| ^b ^IxxuJt 0) — (J^Jf £2 j isy±yA\ auolilf ^s6 

( Mr - Mr - a at 

^G dLx ^ ) a3<Xc y } ... dj'j ... ^ UUaj 

^jb dJ- 2 ^. ^.yiasaJs- y\ »b^ 8dx gd>Jf ) (dAJ* - fi Ar Asdl^ 

( | Vd v-ib^ 

U Cl if+il J ... Aj ^ ^-b^f lej*JIj 

— el—iiJ U*.^o ^J(l \*)Jh ejl m,j ... (J^ If J*-* ^ oto^ 

[ iAd • *Ap - A»i*> (3^1 ^ y^Jl dj ] 

Fatawa-i-Alamgiriy Vol. 2, p. 52; Radd-uUMuhtar, Vol . 2, 492, 

493, 582, 583, 584, 585; Tahtavi , FoL 2, jp. 175. 

Article 249. 

... j — ( rrs s?a^« ) 

jLj dJu aJl j Igi^a oaUs ... 4 ^UJ| U/ ^ 5*1 — IAj( tljlUif 
[ f w asviu jiUJl ^b ixK ^ ji 

JLxw If IdJd^. iU. jj ^UJf JsJf AJ OJJJ JbJf y 

y y W ood^Jf ... JjVf yi c j cy 1 ^ 1 
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(j^i kJ| ejl —iS ^ib Aj|tX& <£*>!» L^. <?utxc j — ^UDf 0 l»lkJb ^ - . £j lx 

[ rAt A^viuj 

Tahtaviy Vol. 2 t p. 177 *, Eidayay Vol. 2 } p. 381. 

Article 250. 

— A— X9 <X>jlix^A (Jb ^5 (jUJbJl ^ixbkj ^ j _ ( T d* ) 

^.^1 v-j 1 ^ ^0 A*. jUa^Jj — | Ad ^-suJl] 

r pA I A^jUs 

Bahrr-ul~RayeJcy Vol. 3, p. 185 ; Radd-ul-Muhtar y Vol . 2, p . 381. 

SECTION III. 

^3^k)| ^ C±J(aJ| (J*o£)l 

•# 

Article 251. 

$'\J\ ] — (3^> t^° GJ — ( r d i Jf^bo ) 

[ r AsaJlo ^ aJL. 

AjA^* ] -- ^jJUUf ^Ll^j j j!=cj| ^9 &c\SLj\ gjxc "'J.axJ£Ji 

[ v | A^e^ jlUJl ^lj JU ajlij £ 

^ oj+^° d> ,Aiw kj; ... j A 

[ I <5 . AsAx (jilUl JU* ^Ikaifc ] - lia+j 

Bahrr-ul-Rayeky Vol . 4, 2 ; $/iar7i-^-Fi&0?/a, FoL 2, p. 71 ; Tahtavi , 

FoJ. 2, y. 150. 

Article 252. 

J ... 4^1 ^ — ( r dP *aU ) 

[id* *=***> (3^baJl (^G <xL. ^jlbsiJ, ] — ^jjJ ^l| )Uix 

Jjopj^J|^ - AjI^AjI A515J U*> Jj AJ^Uj jj*.J - J^suS .., ^axujli 

[ $rd A^bi-o (3^bl| *_,£> jjlti dla*yixwJ| 

£^£*» U^iw jf JLwDb y itaLo a-Uj (jJLb c*j| l$J JL? 

( r q &x*Ju> olLW| - Jjill g^j^A 3b 

a—abu^ (^b jIa. ^.yksvJo ] — ^ Al l U ,,, 

[ iv - m 

^^jjx ail^jjl ... ^x ^Jlls cuils'villx ^A) G^l5x a^’aj| U3 

— ( u*’) > ( J^lll V? ) &X9\Lo &)[* W J| AjUI AjG . ‘cJ^x 
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(jJlUfwlif — ( 4f -V oJUJl V U* J>£ 

[|dP-f*f 

„ 2, ,& *f i 5 , 1 ’, 152 ’ 1®0 > Radd-ul-Muhtdr, Vol. 2, 

p. 5oo, 537 ; Bahrr-ul-Rayek , Fo£. 4, 39. 


Article 253. 

aU‘l> c^Ul (3-Url ) ... fc^Uly* Uf-( r4r w l« ) 

C.I ... 3 i>—^ J iSjJl ,l__fl^ J C «J| ,IL ju 

«**• '*% »t ;r*>l ti*- <J g*i.J, jUkJt jiU, 

— ^ Ojl jj tjstfij jJLfc vijli Oj) ^,1 AxmaJ( Jtf^ 4i> aJ| liUi«y ( UJlj 

[ i - f o 1 ^ 1 t’ ( j *4- <j Jyr^suJi ] 
Bahrr-ul-Rayek, Vol. 4, jpp. 4 , 9 . 


„ Article 254. 

... 4^4 j ... J+T-'u JKxj j — ( f 6i c ».>U ) 

£Le jls Jf (J*J| Jfjd? d^ ^1 ^U| - 4>> LoJiA3u3 J/ 

iU Jkj lUUuJi *X*J d,U£Jf Jau y*Jt J jA*j j| 

jia. ^yk*vj- ] — (^ujf £Lx> JWxj ^ y j 4!>a^ 

[ | tr **** 

Tahtavi, Vol. 2, p. 152. 

Article 255. 

yi»dfa> j — c*1U)i _>i^ v d ... d*Jf Jyjj dkx> (r*d i^ 1 * ) 

[ ari v 1 ^ 

Ijxc o^jii UlG c.'| Jli y tfSti jKt oJli y Jt odA 3 y 4) ^1 y 

^yl) ^ £&i jd y*df oAA*> J,5fl (^f 4* dA^ ^ 

[ r r i jilklf v i;r 

Raddrul-Muhtar, Vol. 2, p. 539 ; Fath-ul-Kadir, Vol . 2, 226. 

Article 256. 

J> lojtJj Ay* ^1) lfllk< J^AJf (^♦df d^djj - ( r^l ) 

<J> Jp/AJf %Af° ^r*d -oi.lfc dllj} ^3 — V <^Udr 

til 4* ^ilUf ^aj 4 telj* j £>;* a^43 <Jj vAldl 

[ f tt (3UU» *dA ] — If fl) ( ... 

Tahtavi , FoZ. 2, jp. 155. 
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Article 257. 

lit ... ) — (-Uay ^1 l «K - ( TdV ) 

,,, cl*oo aili U1 j fji I'l — ( ^yM Sy ^ ) — *j K ±j&)\ 

&Aj (Jl»A> iii ) — ^y^Jf ... f»i! iff y^^ ^j) it»^>l i£>l ^ 

- )* J ... *-**«• ^lc WjAoJ — Jj Ll> j*u ( il-Hiil 

[ r tt - | dp a»A* <3*^1 w^> <y£ *1* ^UmJ»-] 
Tahtavi , FoZ. 2, pp. 154, 155. 

Article 258. 

^b iJUi * — JyfiJl jJ/h &*&*> ^yAAj ... jJUJf #i# pJ* — ( r $ a teto ) 

151^ 1U» kj&) I ;/ij — Jfjl - >1 ^ Ury£ U*k* 

Irly^if — y vt 5 cJUJi ^liil Jy£Jt pi pWl g* _ 

kftj J^JIf y y c£JL f f ^5 ItX^J p! Ul 1^5/ - Ax*bj A&~Jf J — ^iapjf &U. 

J^Vf ptf *!>*■ <3*^1 Jjj if-UJi ^ <y&( pk y ^Jl 

[ I t A P*U| ola. ^yiasdo] — J j\ 

Tahtavi , FoZ. 2, p. 158. 

/ Article 259. 

*Jytf ... i^»lA (^Ju ^ ^$<x* l^i/c if| pi** V bo j — ( rM ) 

JU h V ^kai| pU ) j cuA*. cJlj^Jb* ... A.&^ pJll> obli ^,1 

4>HkJ| wltf cJa. ^1 kfti o^JLk ... ( 1*^# 

[ | 1 1 A*'-*'* 

Tahtavi , FoZ. 2, j?. 156. 

SECTION IV. 

ity) o^JJl yiyl £}}\ J-oiJ! 

Article 260. 

... ^— '~ sl*j ^jji| i—L« U — ( ri* ) 

— Xlxljf ) AjJU ^x>Jf| Jy^iviJl kiL ^j t«J| (^yiDl y ... a>ib AaSjJ 

|^ AxA^» O^f ^ib *>1^ ] 

jlAajf Ju; Ja. ; 4*£l*Jb ^AJ UtkU Aj| ^j| l^>i y'i ; U| 

[ ir^ A»ju> v^’ (^ 
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jHUl *Ufli| (JUi w | ^jjJLI Lri )j 

[ r • • 

Vol %"l rr 2Q0 RayelC ' VoL 3,P ' 335 5 Tahtavi ’ VoL 2 > p- 139; Fath-ul-Kadir, 

Article 261. 

iyl 4*> ... 0^1 uk>& lSjH £l*« dtj *I _,l ^Ua .1 Jt> _ ( r«|| liU ) 

j'isJbj — ^5UJ| v i IjU^ly ... 5^'^Jl ,ji ^1 ) A^U*> 4j IjJU yjavo u i jJLbj 

( 6 f t oJUJi v ur ^yG d*. 

Mliij l« J**3 ... y ... ^a3 U ... alijj U ... J& ^ 
y uAi lil y lo ^y cuU ^ ... ^ iii j/i ^ jjy j 

[ tl** * IM v ttf <yG ] — clA£ U lit 

>k* fji’l ^y l t Jc ^ir| ^J| l^-i} ^3 ^1 iy JU y ^ 

A>Jli j f«tf j ^yL cuJLc ^ <^0 

[ |/»q (3^1 wUtf ^yG oJLa. ^Ua^Jo J — UjUi. clki ^tyaxf yU. ^U3 pj ^ 

Radd-ul-Muhtdr, Vol. 2, p. 515; TaAtaui, Vol.2, ?p. 139,140. 

Article 262. 

>Jj*\ ... o^»j ) ... &1&J &i> ^ J c£*i> <y ^ — (nr ) 

- If—SO oy^l ^1 g^ly ^**3 Jj ( Axi Ax9 i ^f - ij±*> 

£ IP) ^apJud ^jUbJl yG Ala. ] 

yjl J - gAa-fy vlJb t^jU ^jdsvo ^y l^-Ju e^cwli UAxj 1&J*\ Jaa. lil 

^ty ] — JpA-l^ (j5«i ... jl Vijt j lilj ity 

[ va cjtl* ^yG «xL^ 

cuftilr W^ili ^li ... l^.vo ujfywJJ &*< ^UjiL) d^j 

[ I jrp &xviu9 (jr^^ * x 4 b 

Tahtavi , FoZ. 2, J9p. 141, 144; ^a^awa-i-AZam^m, ToZ. 2, jp. 78. 
Article 263. 

%£+*3j cu»lbi ... <£L*ij M ^9 d-Aj — ( Mr ) 

[ I p^ iiacLft^ ^yG 4>1» J — 

— cAli ### 

[ A1 UJ 1 ^ ^G «xU ^jlii ] 

Tahtavi , FoZ. 2, J9. 146 ; Fatawa-i-Alamgiri , FoL 2, p. £6. 
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Article 264. 

Jli y ) — sAaJj cuail y y GjG <jUu l*J Jli — (mi* 8 ^ ) 

Jl ... ca'J) ( ^y ••• ***^>1 ^ ^ 

^Ua^ij ] —^liuJl £,Kl| <Ji« J ... o^albi $**. 1^0 Uyof |il t^i £&J S 

[ I f£V ( 3 iiy| v ltf ^yli Ala 

Tahtaviy Vol. 2, p. 147. 

Article 265. 

*• J<1 lx> u* ^+~£*9 l?*+j yt U^i -(Mi ) 

taU /0 pi lil |A* J " Jlajj J| ^9 AAJli^Jt ^| <JUj/t y- 3*h J 

<txviu5 (jiilaJf Ala J — AoJU tyAx^+j 

[ I *°A • M*v 

^jlkactJa J — U^i Jl <Jwu£* |A? 3 oJUlai eA« GJb <±A*ib ^aljs 

[ |jcv jjiibJf ^ib Ala. 

Tahtavi, Vol . 2, yp. 147,148. 

SECTION V. 

J^aJl 

t , - • Article 266 & 267. 

<*0^ c ... 8ji* jl ukt**. «-^Ml A^a k_jJ i { ^yo — (m^-MI 8dl* ) 
jt ... (zy* j*A$ y ,., ila^ j^b y .,, 0 ^>i| ^la. A/o|j| 

^j 3 ? ^ 3 ... (j^b y* ... 0^1 v-Ax^ ^ ^.jj^JJl CU*.i;)G y <xixLJ| ^ ^y ^1# 

[ 111 • Md d^l sJZS <ylS Ala ^Uaw.fc ] — ^JLjJi ^ Jff 

[nd <yb Ala ] — l«jy ^tyj yil| ai Jlftj J 

Tahtaviy Vol . 2, . pp. 165, 166. _ 

Article 268. 

•••<** ... JjU^ til J^Wl, s ^i«Jl j A.a*)| _, — ( riA »iU ) 

^ j t . f 4x^. 

^ I *j a £*-&•© ^jJliaii v-j^ aI*. 

d«i)J p) y £*o odj U pbU ^IaJi ^ A^SJl j 

lit M 9 ^ ^ j4> ^i ^ jll> til JUi ... 
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igjX&lc ] — djj I ^ jX^Jl JU> ^jtxf 'XiSJl i£jJi aJU. 

[ (fr &*■*'* <3^1 

Tahtavi , FoJ. 2, p. 165 ; Fatatra-t-AJam^m, FoJ. 2, p. 123. 

Article 269. 

... <3^^ ;*» ... i-OUt AJU wJU ^ — ( r «H *ito ) 

& U$Js ((( <1^1 <3^1 {±y° ^1 )- wJ^Jl <-1*1 ijA bpbf 

'•z+ljj ... $AaJ| {.J* ... jl ... ... AjJ cl>^ 7 ... ^Aj ... 

[dlV-dll-dld-dlj* A3viu5 ^jiUaJl ^b ol*. ^bccuJf^ ] — is* ^ 

— £jJ jJ ti’ o 1 ^ 3 y ( f ^ ... J^t Jl)y* J^ 3 

[ e*n *3*&*o <3JM yi> <yij oJLx j 

Radd-td-Muhtar, Vol . 2, jsp. 564, 565, 566, 567. 

Article 270. 

j| lijb o^Jb ( ^| ) ... &*JLt tiy |j^ j - ( TV* $«5b° ) 

<y SjJI t/A* y *j jy ) lAjyo l t^5 y l+j* <y ly^Jf ii^»7 ... b^> 

[ ^ i v ^b al*. j — ay <y - c£J<JX ( UAj 

Radd-uU Muhtar, Vol . 2, j>. 567. 

Article 271. 

*^10 '** J V ^ 4-5JLfc ^ */fy — ( r.Vf **<-.) 

[ 4*11 asvtt^ a ib ] V-ftlj 

oU> oJL* f > e^b* l#jb| y ... **cs° yj* ... cAbj Aiacw> <y j 

l^aliaj ^1 y IjAlls y £y Jf U' £>y jJ ... vs**l««f y ... y ... ^ 

ycfy ... IAj» Jf A^Cc oJI^ y if - o—J A^Wf ) — ws-^Uai 

e,yiA! y i-bo ^aUA! y ... (A^b l^bj ^| ... ibl ^ ^f 

t ;> wi5U) ^yi ^y j lAi^y ... — 

lL^j ... ^ y j s**J i j ^ j <y <?* »)'* c ) 

^9 (Si o )• jUai! ^ <y y ( ^ u yi er^i ^ er^Jf 

^J ( iy ... y^J j’a. ^lioj — ( o> f t «yy* ^ 

jliswJi^] _ i,y J( ... y ... (Jl o* '^ , S J U 

[ «1/ - 4iv *^i-o ^Uf ^yti 

Badd-iil-Muhtdr, Vol. 2, pi>- 566, 567, 568. 
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Article 272. 

iiJU j y wX* if^Jl j) j - ( MfT »U ) 

l^-Ju UjLiAb l —Ai.iJ| cu*ij lit US' gjjJl > , ^l JaS 

V u^ ^b *xL. ^Ikxdo ] — l fAjj l^xykxj y ... £>Wl 

[ 111 A»iu5 jllkJl 

Tahtavi , FoJ. 2, |). 169. 


CHAPTER II. 

? i±ji ^ ^idi v yi 

Article 273. 

aUj t—* j3j }/ ^,1 b'lAj ji—A3 lit y —(rvr»^) 

JUj 1$—fti ^b cr^r V* ( c5j- s ^ ^ U$x)1j ** ^ ) 

[ j«AI* **vfi*> f ] -^J 

[ jc d . asii^ *JL^ ^Uaijf^ ] — ^.Uvo 

_yJ auli ,,. giiOl *j \±)A* <&iy . ,.^a ^UJf 

[ ^*i oWcJt <^b ] 

Hidaya , FoZ. 2, 384 ; Radd-ul-Muhtdr , FoZ. 2, 450, 406. 

Article 274. 

_ (jflLblJ ^ Sf^Jt ^ ^ i>L»t j — (r vp td* ) 

[ 1 *d dl*. ] 

Rddd*ul~Miilitdr, Vol . 2, 605* 

Article 275. 

Jjtyi^wJl] — Uj| tJcjC J6 til U J*Ai rill I — (TVA^) 

[ va (juy i ujU? &i*> 

JU i j # Lc y j ^1 — ^1 ^° ^;A 

[ A * JU ’ <3^HaJ| ^bo ola. ^Uxvjf^ J — 

Bahrr-ul-Rayek , FoJ. 4, j>. 78 ; Radd-ul-Muhtdrt Yoh 2, j>. 604. 
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Abticle 276. 

] ~ ^iy J _ (rvil ,u ) 

[ TAd o^bsJf ^ib oi*. 

Hidaya , Fob 2 , p. 385. 

Article 277. 

<m.xa j jUo| <y J4 y j4 y j4 U ^ — ( rvv *aU ) 

[ rAd 6<lUx!f sJjS J >ij *4 

Hidaya , Fob 2 , p. 385. 

Article 278. 

o* J ... l> 5 ^ ••• J u *!*) j*i fc 5 !^ e>l j — ( rvA ioU ) 

[ i av V K>' <> *4 ^Umi, ] _ 6*J 1& A 

v lif 0 , 4 . yi^jxJU ] - ^Up.J| 3 ^—aJ 44 ^ ^IkL-Jf g^A*. 

[ irv Aaai'* (JiUaJf 

Tahtavi, Vol, 2, p. 187; Fataica-i-Alamgiri , Fob 2,p. 137. 

Article 279. 

jUf Jyk yUJi Jxbu *¥ ifU^i *^U) 

^l> *>4 yisvJ.'jj -— y c5“! ^ ^^ 

(*j • 1 - 1 • a 

c 4 Lr 4 *^f e^ 5 <J 4 j ... ^ 4 -Jf V j 4 yi Jaj 

—»bU^ 41* ^ 4*4 )... cr^° j***l 3 ... 

[ 1 av - f 4i A»i*> o*M *x4 ] 

^ ... Ujb 54 4uli ( JlJly4 (J j if t ) ... vilU4 Jliy 

( | A *1 AsJu> (jHhJf v lif yiS oJLa. - IJjV ^ 

oiUu IJ^xi j^Jbs jJJyU ^xc u jIj jilj, ># JU yi Jb ill 1*4 l#i Jyi 

^ ^Jl A>b* ^cyi y iUliJi tib J{{ j JlJl *** yi lit U 

[ «j*fc IxiSL* <JkD| k-jb^ ^ib ,>4 

Radd-nl-MuTitdr, Vol, 2, pp. 604, 605, 606 ; Tahtavi , Fob 2, pp. 186, 
187. 
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Article 280. 

cSLc o^lvA| oJli l^i/c ^f*xXiJ/f fil — ( TA* ) 

LfrXjUfij JJ=ju J . J^ <-M *** 

^jHUf yi»Jf^ ] — t^FwJf >I;jU 5/ ^ bA»t 

[ »j • *) Axjl* 

Radd-uUMuhtdr , FoZ. 2, p. 606. 

Article 281. 

jLL Lc ^AHf (jk Jr Sf;bJt j -ka~o j — ( r a 1 *»>L ) 

^ j a) L Jb? 3^ ^*JlAy ^LUb 

j ... »**j y jy^i Jy y ?y ^«Jf <_y is*** Axa.u jy 

y A^flJU y b*<* y Li lx*~j 5/ bcf^Uu 1 / A^n l^a^j ^Ar <U*. Aa>HT Jy Ju.i 
^ J'j 1 Ijl .jWf c ^\y ! L| ^lr ^ ^ ^Af j/U 

[ ^ ^jlUJi ^UT ^ <xL ] — jj^y J^AJt JjJ ^Cj ^1 Uf 

— W* u? taik/o [^0 Jr j &*~Jf A^ t Jf^^Af JL b*~, ^} 3 

[ i) ^ asJu> o^kJi v ur *Ua. ^tyr^f ] 

J^u ^} ^Amj .... AaXJi j ) — Ja. Jr ... ifjUjf j ... ^kfcjf ka^j^ 

iy oiua. aaUi ^$kyi jji ... »fy*Ji y^ksJi ^tr iji u> ^ ... 
Lfl* J£J L^ij cuflS — ( lfy*J| y £=kJb J=>a~J| j& j a*TA iAUj^$J| ^ l*yc 

— aL*L &&> Kj ji+i A>JlkJ lb —^toJ} tiJUjj ^IaIj Ivo^aJi JLc 

u*-U\ v iir oL a)j j^-jiJi... j+Ai yj ^ii:i j j 

( ^v 

_ &+L^g+J kAjf t^Jllsj 1^ ^ iy«>/0 ^jC+4 J ... Aokij jti c-Jtkj 1/ ^ 

[ 1^1 j^kj} v ur ^yo ^.yb»k ] 
c^l v ur £*ip O'JL ^jf^iij — ^♦i-L jr Li ^b 

[ ^ Asii'* 

Bahrr-ul-Rayelc , FoZ. 4, #p. 94, 96, 97; Tahtavi , FoZ. 2, p. 191. 
Article 282. 

vsi-i> ^^aiai iy jis y iy — ( tap ) 

c-bT ^ «xL ^yiyi^auJf ] — AAA.L ( Ja. U C Jr \yi Hi ... jX*a is io 

[ ^ *j JHkJf 


Bahrr-ul-Rayek , FoZ. 4, p. 96. 
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Article 283. 

, U; coils' Ji Uj^ ^ t*JU. j _ (r Ar mU ) 

5i jJ| ^ ka~> ^ ^ j IgA* ^jjJ| 

• ^ 5 J-> ,( |*V ^ i® J ^ ^ uGf) J j 

Sf' J ^ ^Uj ] — ^jj)] ^e^Ji ka_j >tf o.A,ii J jj ^_a)j 

[ | rA J^kJl v ltf 

/t*^ 3 Wj V>^ if^Jl oils' Ji p*)i <-ftJ| KAj^k } Lk*x Jic l^JLk. ^| _, 
ko-» Uj+^^I iy«i (J Jj ... ,yW| (,J pUj J iy 4*1. c ,_)Jr U^a* 

C*> 4*“*o>^ v/» 4 «^l ^3 r J J 3 ... Jf 5J jJ ( y, 

S** e>* 3*1 &j> 4>*“ /8 '^Wl <** o' j ... ^1 vA^ijiw ^ 

[ irA *»£*> olLU| v liS Jsti okj. jfjlI* ] 

Fataxoa-i-Alamgiri , FoJ. 2, p. 138. 

Article 284. 

Uif j ** ka-J ,.. osu JA^3 jjjjJi iflij Lo| ^ _ ( rAf c g^U ) 

ii^, jyx Ajf. ;f ll| ... Jbu 4k<M £*> f\i j^iS-Ji U| , ... ka-J 

[ <j v «^r&o gj; ±1+ ^suif ] — 

Bahrr-til-RayeJc , FoZ. 4, p. 97. 

Article 285. 

jl *3«Jf J*S cXU>y ^ — ( r Ad ) 

{J> [ > dj ] — JaIjLo jJ aJLc j JjjJ| j) &x+J 4^** ( *J a>| cuu| 

[ »1 M £xdu> (JiUsJf yU> 
Radd-ul-Muhtar, Vol . 2, J9. 609. 

Article 286. 

t 31 lk)| i^U. — y^Ji ^ ) ij,\jA\ J oj2» — ( r a 1 ) ?-'^° ) 

(Mr 

j ... lil ^ tidy Srj^ Jj J*3v)l cUA ) ... yy/ Xaib ^ 

^ c^ f J ^ ^V* c>^y - O ••• ^ ^ , 5 (V^ J ^ ... ^ c)^ ( ^5^ 

^ ... is x h ... • ... i >Jf ^ lit -V’ J^ 5 j ) ... 

Uy=i ^ lif ) '"i* 5 > i p^ 1 5^« ^ ^ir* 

— (£jyt j** ^y» v^yj ^i)—^ y 4^^ — (^y j| ^ ^ 
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Kil 4* 4^ 1^ j ) —■ *^Jt d>^ y iioLc y 

ij*>{>\ cJli jJ j ^(^J| a*jJ ^^4* ^1 fit l$JU^ 

|^| ^[| (M AitD AxAjj ^ ^xi*Jf Aift&j j ^*^Ji 

(jjHJaif *->& ijti *4 yia\J| ] — ( l«5j« jf oJpf ci ;j+l ^iaJl ^Jj Lfl ) W’dy. 

r in-Hi &*** 

Tahtavi , Vol 2, *>. 192; Radd-uUMuht&r, FoJ. 2, jpp. 615, 616. 
Article 287. 

r ^l H ^Kl <y ^ £y>J| ^ii *&»J ^t ooJJAfy — ( r av to 1 * ) 

— tfi~jc\ jix> jiai > j ... *$y ^ic ui3i j *jyi <sai ^yi* d^jiy 3 

^yO’ *>4 ] ( ^lc Aj »<xj| c^ii) — ( —C| ctlx><y ) 

[ 111 A«iu> (jjHkJf yUf 

Radd-ul-Muhtar, Vol. 2, p. 616. 

Article 288. 

v Vl 4> *>^1 uf <!s^ j±**° ^ 44 j *3[/*t t4 <-4; — ( r a a i^Go) 

- *Vl (J4 j 4 ^ *4^ \*;^ c)5/ JsjAJf lU 2 -^ j ^r* 5 ^AUk 

[ rdV vJjtf »>4 ^UuaoIJ ] 

tjti *4 isj^^ o^ 5 y ^ ...y*^i ajI^Asu ^lUi 

[ f AsJu? i3i^t i->^ 

(3^iaJf ^1$ yG ^4 yiswil ^ j _ ^xaiJf ,,, AlikJ ... &ftijJ| i^^acu ^ 

[ vr a - vrv A»i^> 

iGy>J| yij „, *j1a/o j/^ i^aaXLo ^£3 jj lit &La»J| ... ^ 

i3HkJt yir yG o4 ^u» 4> ] — <~^i 4 y ^j&h) ... ^ili 

[ A*Ju» 

Fatawa-i-Kazi Khan> Vol . 2, p. 257 ; Fatawa-i-Alamgiri , FoZ. 2, 165; 

Radd-ul-Muhtar, Vol . 2, 727, 728; Tahtavi , FoZ. 2, p. 244. 

Article 289. 

AflijJb ^ ... ifoJ^ Aaib j^lc Al*J(A y ^ jf^U ) 

l 4 f Lg^Lc a) ^jyi Aai> JbS-J Hi 1$>L; jl».J| J^j — l$*L; 

^U».^J| ^ ] — 44 *** £ftji e;t ... j ... 4 ^ AJ lif 

[ »J I *J jHiaJf ^3^ 4>4 

Radd-uUMuhtar } Vol . 2, y. 616. 
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Article 290. 

3 ( y VU» v Vl ^ — ( M . M U ) 

(^}J| ) ju j,U v m 4*iii ^ ... ( v yi Vj ^ V ) JUi r jL 

^ 4 ... ( «w*i ^ JUi j ^ ... ( UjXU w ,) j il.u 

* W ^ urf Mi ^Ji JU jf iii 

[ IIV - 11>, 4*^ 0^1 v Uf jG JU. jU^j) 6} ]_ v y ( ju 

Radd-ul-Muhtar, Vol. 2, pp. 616, 617. 

Article 291. 

c$l vjf if! ) ^UUlf £jjJ| ^,1 j — ( | jj^U ) 

( Mr **** iS^UaJf v itf ^iis ^yk^t _ ^uj, jjj 

— J^f C5 f ) ^ C^°^ A J eJ 1 * - W>*» ^ ... S^kaJI I^jJLc 

( Mr c3^=jf V ur JU 

y t>xa> y eit J ,.. £ ill oualj, JU ^UJf j wJU ^&J| ^f J&u 
( v*l ^jUf ^f ) o)U| , cu*Ly J ... V H| ^ J t>&3 H 

[ 1 1 A toiu5 jHUf v li* JU yiwJijj_ 

l^&Uu aS| gfcj oii ... c5UW| gf, ... SliU ^ oJUi^U 

Ai*J| Jysil JU ...^*Jt l^a-. f**J ^yi £*> au| ylkJf j by* ^ *ljf l^'yf 
*** ] — j«Jl ka~j Hj U*^ ; Jlkj C5 iU, cAai (jJlfe, oof 

[ 1 fv - in c3^l 
Tahtavi, Fo£. 2, p. 193 ; Radd-ul~ Muhtar, Vol . 2, pp. 616, 617, 618. 

Article 292. 

i-aiyb Jf ^ ^tLi ^1 jJ — ( r i r **l* ) 

[ 11 v v ( tf ] — ^jyt 

Radd-ul*Muhtar, VoL 2,p . 617. 

Article 293. 

o^i yo jxc — (nr *<s u ) 

e;^ ♦*• J^f 4^>k y j ... ^l»j| jU JUj f^jj ^yo ... ( (sr 

^jilkJl tJX aU. JUl ^ AaUW lyii ^ 

[ *| ) V A 

Tahtavi, VoL 2, p. 193 ; Radd*ul»Muht&r, Vol . 2, p. 617, 
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Article 294. 

ctf y il ) o>*Jf - aA^Ji — ( r ^ ) 

^li)i ^ ^f ^UJl Jjj J *Jjl y^K (Jliill dli ... *±J£J| v* y±*j — ( J*j1| 

jtiJl J Si u * j 4] \j%o ^yc Jij|i *) Jl J^^'l ^ ) — j <*J>| ^yo JLtyb* Hi j 

• •• ^ X -l l^t* 0 {TJ^* ••• J yj* Oa31^ ^| ( «±a1vJ| f^yO 2 

<^6 <*!»> ] — tXtyf yj**i* ^ u -ff ^ixU* 

[ill 

Radd-ul-Muhtdr , Vol . 2, p. 619. 

Article 295. 

^\jS jJL. ] — JjJU {liOb J/^i wJXj if j — ( rid ) 

[ ^ l v d»Jiw5 (jUDi 

* 

• J^f .., c^l« diU^l A«*iu ^| o^l 

[ \ IT dxvii^ JUkJl v li^ y ;ii jl* ^'kaxJs ] — jjf^Jl yjl* ^f (JLxTj-U J 

Radd-ul-Muhtdr , Fo£. 2, p. 617 ; Tahtavi , 2, j>, 193. 

Article 296. 

&jlc^ jAUD a ,| ^ <yalb — (mi #d^ ) 

aJI^a. £c Jdo ^3 cl**.6J| 5 ... if Itfi fi ^ <^XtA3 

^jXJU ]—J/V jUf If ... A&a.tiJf s IM A^diwo 

£ i ^ r oiWi ^ib aJU. 

Fatawa-i-Alamgiri , FoL 2, j>. 142. 

Article 297. 

jUsJltj ] — jk) Ajl3 ... ^lft)| ^*j| yji fcUJf AJ — ( M V *dbo ) 

[ oilkJi ^jb dJLok 

Radd-ul-Muhtdr , FoZ. 2, p. 604. 


CHAPTER III. 

U^so^j JU*Jb L^JliJl 4-^LJl 

Article 298. 

if ...^ A ) ... ^ — ( r*A 

( ii^r oifXJf v 1 ^ ^ — a£?jj) ^^3 
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^ C K 0 | eJ, (J-3 (J j J ... ioyaiJf k) ^(j y 

^U^U- to Ui] _^ ; ,*) U ... io^uiJi ^ Jfe* Vj ^ 

[ Ml isdo <3Uk)l Jjf oJLa. 

I^J ••■ ^ ... l t 5 *‘ tUuj^J CUj ^Isj ( J J t " l^i e yj 

[ V*v . w JUkJi v Uf Jit jliRji^ ] _ UUj ^UJ 

Radd-ul-Muhtar, Vol. 2, pp. 643, 646, 647 ; Fatawa-i-Kazi Khan, Vol. 
i, p. lob. 1 

Abticle 299. 

*4 ^il j *f,Jl o^ij |ii—( r11li U) 

— &L> al^i cUj ^ ail yf cU, ^ y cU, (> aiu, ^isJi 

[ t dd <*»•**> jilM V ur ^6 jJL. ^yOU fo\xs ] 
if±* JI ^ *5*^ |*r J 44 *. pbf^ id^Ojj ... Ayi ... AJU» Jk| 

yb *4 ; li^Jb J ] _ ^tyi ^ ^xlol^ U Uy, ^ ^ J IjXmt ^ 

[ 1 M - iFd JJLkJf v (ir 

tS^Us.^ yG &4 ^yCJLc ] — 4 -^UrJi ^yo Jk^GJf 

[ [ 6 6 

Jf Uajy gyj/ ck^j^j ... JiUjfj jaj c 4 ^j ^xoo^| 

[t*i cJiiiJi ^iS *4 ^yXJU ^ui ] — ^ u y gU»Ji jLc 

yli* *> 4 . ^Ui ] — tejbjjaxij lixir y^A J| ... ^,1 

[ 1 1 v c^f 

Radd-ul-Muhtar, Vol. 2, pp. 645, 646; Fataiva-i-Alamgiri,Vol. 2,pp. 
155, 156,157. 

Article 300. 

i** i) - Ly° ^> {j . Ui 3 ^ *j K Ls^J &** — (r* • ) 

— ew/^ ... ^ ^ <^1— ^ d^ 

[ r f r <i»ju9 (jUk)| ^Ui yG ^4 j 

cUi *JL»U iiUyc y l ^ a . , ••• <5j* ••• lil 

[ (3^f *4 dj ] — 

Tahtavi , FoL 2, j?. 212; Radd-ul-Muhtar, Vol. %, pp- 643, 644. 


Article 301. 

j J4UJ| JUi U JLo(^ | ±tt) — i)Ji\ j ^44 j— ( r* i x* 1 * ) 

oJL? c>l J ey 4 .,. ^ ^ — <*A) g|y| oJL> 
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<^1 ) J ^1 ) — bxj U A 

ji^j ^ Uu Cj^y U? - <y j cM ( j^uji jy 

l^XC y U^ (JJsJ ##§ ( <XXwJ| j*l»3 ^g.| ) —* 4jjU&.) J #t# ^3fc.'f 

— &x£^(£iJ ^| (JjJ ... ^la/l ^*1 Uxl>| ^f 1^*1^© euxli ^f^f JJ^ 

[ 1I*A - IFV &*&*> <3^1 v 1 ^ <y^ ;&srJ|^ ] 

Radd-uUMuhtar, V61. 2, pjp. 647, 648. 

Article 302. 

<>aj Ijj6 (jlc ( ^ (^UJ| ) — U^yy ^ — ( r*r **b©) 

[ r i r o^Oaii ^ur yb' «>1 a. ^ila»j5 j — ^yiii 

^^xlju ^Uj ] — s5 jJf i&jj y ... &*J ^ ^ t5y^-> 

[ | ff* &&&*> oilk)| ^6 dJU. 

isj 3 ^ u &> Uj ] — *y y v** <y ^^ ^yi <y^ <y... &*Jb <3y 

[ ? rp - frr ciiUaJf c-,Uf yG t>JU. 

[ r i r olUJf <y^ ] — <yb olLb ^ j 

— lyUoaif »**)f <y <^1 aJU* ^JUl| bub olilaif ^ fi| 

[ i r a <3HfeJ| v-itf* yiJ fjpxtJU falti ] 

Tahtavi , FoJ. 2, p». 212, 213: Fatawa-i-Alamgiri , FoZ. 2, »». 123, 
124, 128. 


CHAPTER IV. 

iOjJG i»jiJ| ^yi (—sUl 

Article 303. 

) u&RajIU ) — (+£<>^*1 cf£jy j — ( F*F Btibo ) 

^KiJf ylK u iG aJU. ^jlbxd© J — *LA5 lb JuU — ( c^bJf — 

[ AfC axui^ 

Tahtavi , FoL 2, ^>. 84, 

Article 304, 

] — r lUVb Jfty | «^bbog^b A^sjf — ( r*F ) 

[ pr 6 cjb.> G oIa. 
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AjLo| jXC ^ of (JbJ .., lyo cK ^ d^ j tyyo £y\ yti 

[ A JC toJLo ^Kiif Jtf <yG iSjUz*»d> ] — ^G 

<yG jIa. ] — jx~*j4 +j ... c ^| *>j^su ji^lr j j*1U}|| JL* jXsu y 

[ \tf d &*&+ £&Jt 

gL*>0 Hoy^ JJU *\lc ^>o UilL^^o gdjJf ^ l^xlc AiXb gU9 

y^J ^sJ fil ... s->j*d\ y\±> { yxJ) ^ til fi>* y ... yj ^ yj 

[ prd d^.JU> ^KxJf ^iG jJa. yi»J|^ ] — & K ^Ibi ^^sJt 
Radd-ul-Mulitar , FoZ. 2, p. 425 ; Tahtavi , FoJ. 2, p. 84. 

Article 305. 

^AVI ^ U^a. 1 (3>— o^u y ... Uxj |a3jt ^feJ| ^y — ( r-d ) 

^G ^lk»..b]— j^Vt cL* Ua^i ^L-oi ^| ^ ... ifUi^ UUl ^ 

[ aa J£J| V U^ 

Tahtavi , FoZ. 2, p, 85. 

Article 306. 

jfdf^l cJUAi dAlisI — Of ^ aj^JLU — ( r*i wU ) 

[ pr d ^^1 <yG ^UxwJld; ] — l*dl*3y ^ 

Radd-ul-Muhtar, Vol. 2, p. 425. 

Article 307. 

P ( u—* ^ r 3 d c^t) — &^Jl ^ — (r-v *^) 

[^r d £&J| <yG jJU. j&aJbj] — y ...y?^l &** ^ j ••• 

Radd-ul-Muhtar, FoL 2, p. 425. 

Article 308. 

— i±*l\ u* ls*) ... ^ vt *y ^ y — ( t*a ) 

[ <yb 

Radd-ul-Muhtdr , FoZ. 2, p. 425. 

Article 309. 

i±ly c v-,<>j;l lil I** — Wjy ^)) »**)! Cf* ‘ iJU y i —(r *1 *^ U ) 

[ fra fcaius ^KJJ| v lif ,ylS * 4 . ; li»J| ^ ^ ... 

Radd-ul-Muhtdr, Vol. 2, p. 425. 
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CHAPTER Y. 

/ . 

*o**-Jl isJk) j i^oLsJl u-?LJl 

•♦ *4 

SECTION I. 

w>su V j >UJJ) ^ sjjJ] l^lc ^xi J ; i>| J^iJ| 

Article 310. 

— %fP ^ jj3 ILojaS Lgj aLU 4 ^;j — ( r I ♦ **l* ) 

[ *)&. Awiu? eS^LUf u-)^ &!*> ] 

[ ol^. ^UaRjf ^ ] dJjk l| j 

cJ^Vf t/t <J 3 A^Ju <xx5.j j j J«^ < 3^1 

8 jisdl ±*j AaJkx> uAJ jf AAaSa. AA/C *jjf j J^A<x)| ^KxJf u i 

<3V f s*^' ] — ^ ^ AjU*»( (JL*A j t go-woli j) j 

[ (p. AxJu5 ( 3 ^Uaj( ^\SS oJU. 

t^ j % j^^jf j>i of &\ <^ i &i 6 ^ i^i £&Ji ^y 

^xtju t$*le ^ J^aJf <X*i Of c)l J j* 

[ | av ^»iu> <jj^LWf 

djVi <Jj ... ...< 3 ^ 1 ^ ^i <y g^t !<** 

[ id* A®i*> tittkjf ^ J.A. jlisujf ^ ] — ^J^ll j.tgXil *1$ 

AAxft^ ^jJL; Aa^Iax yjal j ) ^a 

[ |6V A*Ju<5 cjillaJl ulif ] — d^Jl j( 

Radd’ul-AIuhtar , ToL 2, £?. 650; Bahrr-ul-'Rayek % Vol. 4, j?. 140; 
Fatawa-i-Alamgiri> Vol. 2,p. 157; 


Article 311. 

... (jUfcJ (jaxxu — ^JUx cu2cJ A^lft y j ^ — ( r If ) 

— (Jxiy jl Aijia. ... AjUwoI jt 

[ 1 - id • A»iu> JUklf ^Ixf ^ jlX».J| ^ ] 

— {jaK^. (3^ ^| - iX^tii jJ t " Ar^J^o |5£ j 

[ r tr (ilLkJf ^J5S ^yO cj] — %>f) f ) ^ 

4>*J e;t A^lUt ^1 (3^5 i^laJf ^^vjf j 

[ i r ^ a xJl* 3^o)f ^Ja> ^ JL. i}hjh 3 *aJ| ] — Aft^A. 
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— v LS* lit ^ ^Zdh u^v al^l Vj 

[ *1 *} ♦ axdu> (jilkJl cjlitf u ;li jxJa. ^ILs^Jl ^ j 

Radd-ul-Muhtar, Vol. 2, pp. 650, 651, 652, 660; Bahrr-ul-Rayek, 
Vol . 4, p. 139 ; 

Article 312. 


ca*1j y ...^ y ...^^ ... uh=o ^ (3^ cr’ ii^O — ( ri r *y* ) 

8^*31 aIaJHj zy |j| UJ ) ... (.^^u ^J j ... (^-Jb 

^ A^b j^iJi o^l ij> J> & y J\ y ottkJf i±e J&l lit ... ^bybi Vl y 
- U^j (3iUbJb txUxi pbjb j±i *j . .,^*A)| ^ ^£3} ^| ^ ***Jt ^ o^ai 

[ iar - f dP ^ aJL. jlbswJf ^ ] 

Radd-ul-Muhtar, Vol. 2, pp. 652, 653. 

Article 313. 

( l^xU> cUS ^1 ) ... tii ... ayi^l ^ — (nr ) 

[ *15 A Aaail^ <y0 oJa. Ibs^J} ^ j - (j££»Jb i_ftilSLJ 

| j*L3 (Jy ^1 ... cjijjsJb oibUUt .,. t«xj> ^lc ^5 ^f£jjb O^lct ioujf 

UsiJl ] — ^xsjb JUawJl u 3 &i *3 j jjts* ^bJli a>JLc ^ ... U^*j Jf oJbbb-| 

[ TdA - IdV a^JU) 3^0aj| kJX 
Radd-ul-Muhtar, Vol. 2, pp. 657, 658. 


Article 314. 

— c^Ia. ^b jeUb &l£J| ^=3 p) y aJyb — ( rip *J>bo) 

^jcxsJb l>XaI> — (^^1 jl ^1 ) — ^4«b dJU| — ( ili< j*b| ^1 ) 

[ T$r a=cOU? O^'l C5^ ;bswJ| ^ ] — owb^l ^1 ^1 

Radd-ul-Muhtar, Vol. 2, p. 653. 

Article 315. 

1 yAai3 ... 1*3*0: owi ^iJ| 2^-xxJbit l*j ^it J ... fjf — (rfa a^ 1,0 ) 

[ *j(5^ a^siuo JiUJt ^bo jJL. jU^Ji ^ J — ^*£| &ax~j l*3txc 
Radd-uUMuhtar, Vol. 2, p. 653. 

Article 316. 

... l*W £X*3» ^5 ... 6IJL/0 cLclaJt Ja. ^ ... S^l y — (til ) 

— » j*J| (^j^slsj aA>u al> j) aaJA ^aj ^»iJ| JL»J{ aj ^I^Jt y 

[ *16$ - &^Suo ^ G jIa. ^U^v*J| * ] 

Radd-ul-Muhtar, Vol. 2, pp. 654, 655. 
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Article 317. 

J&c j ... &ASj\ ( jj cj^yo g^J( J — ( r! V ) 

- y J J/ ^! culir^ — tfiilaA) - Ojjf ^t iaxxsw* Ssj&J 

£aJ j\ ( 31 UaJ ijaxsxJ <M ^9 j ... ^iwo CUsu AjjtiT y — ( j) j /( ) 

C5 5 ’J ... S/=*Jf v-ft^ O lo^| j\ c3^J {J <M j ... 

a»iu5 (jilkjf ^llf t>JU.^U 2 D.J( ^ ] - ( 4 !*^ £*3j ..r J Ia 1 L« (Jlvclxjf ... 

[ ltd - 1d|* 

Radd-ul-Muhtdr , FoZ. 2, pp. 654, 655. 

Article 318. 

awyoy <Jl3>o L**^ tiiLk ai^ Jlij !i( e)i — (riABako) 

— c^Jt fa* Lgljx JajjJ <u$Ij g^Jl ^ d,U ^ c 3 ^l ii** ^ cuU-a j 

[ * 1 di <k=o.ft *0 c 5 ^t cJft’ ^>0 oJU. yiaa.Jf ] 

Radd-ul-Muhtar, Vol. 2, p. 656. 

Article 319. 

l^ljf ^/o ^tilf Sf/c^ AfjJl j ) ... i\j*\ ^ j — ( rM ) 

'*** u* **tl 5^1 u j * j eA* ^ ... ( lAf ^; j —& A'ir 0 is* 

... £>;iH <j^ (^ ... c3^ «fci£J ... e)f j *^ 1 / ... (3^1 e%Jf 

^ 3 ilk)( «xla. ^Uaa+Jf j — U^Hr*- ... [}**& j I ^Uj^f ^lj 

[ *16*1 

Radd-ul-Mulitdr, Vol . 2, p. 656. 

Article 320. 

j ... ( && 6^ ) — <w*>Ia/o t .. ^ — ( r r . ) 

o.1a.^UxwJ|^ ] — Sf^ix/o 1^1* ^ ^13aJ.p ... cUi 

[ a=cUAp c 3 iU=J t 

Radd-ubMuhtdr, Vol . 2, p. 665. 

Article 321. 

^GAXJ j j c5^ I Jf^Lo ) 

^jilJaJl t^lx^ ^ilS ] — ci^Jf y ^ 5 ! »f^Jt o- 4 ^ ^>1 ^ 

[ a=*i*> 

] — o^aif jfli X^Jf c^-wa k j ^1>»3 

[ I <5V ^svRap ( 51 UJ| 


4ll 


J — tti ^jjhxi | jaj j-**bO‘ ^&Jf ijS j 

£ *p|J*' (3^tlsJ| wlSo 


... ^| ... ^$5/1 cJj ^ l$jli — ^yto ilx> l^iilixj^ily 

/ 

- 2U*J| o^i^t ^Ui erl^ 1 l£l 45I fi&Jf ... * — y J ... &&J( 

(JiLlsJl ^Uf ^b ^—U. y —] — a— aiiJl l*su >^jA iy* yb (31 U| 

[ nr *=>**> 


^xavj Auxjb uuy (if p^axjf <3iik)| y <xdj j\ yj|(j *.xu33 y J 

d^f UP^ £jf^ ^ bx ^j(jJl^p.j( J ij^cls oij <^X> —*J| j iiiU y 

[ ( t A 

Badd-uUMuhtar , FoZ. 2, pp. 661, 662, 663 ; Bq}irr-ul-Rayek % Vol. 4, ©p. 
157, 158. 

Article 322. 


— e>y° ^ d^b® <y y ^*3 j — ( rrr *abo) 

J 1 ) — £>*d d ^bo ^L*yd V j ... &*yMl dy ^y^Jb U«J( oUu U^a 
vJJj j( A*)tX§;( tibsu jt JjlJf j( — ( Jf^j U^5 j ^b^f| J y*)Jf 

**)( V; ij — ( Sbyj xJbjoo ^ | ) — ^.y£ui ... CUxJl ,(y *xu $y yu 
d^l ] — ^ylf ^| d^bsJt <y j 

[ ivp - ivr 

yb i\U. ^1—iswJtaj ] — l^y o^b: l^jiLgukX) u i ... &lo j\ ssJdj^ 

[ *)vr ^bto d^bJi v ur 

<J* cl 1 O 1 C ? 3 ^ 1 J ) — J S'XX*- T /^> Jf j 

i^j j cUJb uiU( y y ... jjixfc jsus A*i!j ^uyi 

_l^jyx: o^y ^ dpyc gji^o j ... )U?( ^ ... ( <Lo^xJ(j UUi( 

[ nr - ivr (jibsJf yb tiic*. ^liscdf^ ] 

Badd-ul-Muhtar, Vol. 2, 672, 673, 674. 


Article 323. 


^ycwaJl i>yj( ly>o ^b 

&uisk * -V J( &A) <.!*£» ,.i( bisr^ % 


>4^! 




— AAxa^. ^ 


v ' • ■ " \ ■ / 

Vl C)* J ••• ^bJl ^J( S±fi l^o ^ j( 

[ asoi^ dlbJj ^ly* > ^y ,, ] 


Bahrr-ul-Rayeky Vol . 4 , p. 139 . 
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SECTION II. 

jL'XaJl ssJo (J^aJl 

M ** 

Article 324. 

«sJUi ^yc yl3 l $1x3 ^yC jt *1aJ I^yo Uof ^f lMxJG - ( TT^ *^Go ) 

^G jJLx ^U*c] — U\o*i y\ liiljs y jf laJLk* <&ftjj( 

[ vm (jjMaJf 

y\ U^xcj JkGsJ( cLi^ (3^1 ) ... (j^GJf j C5*^^ AilkJ y 

[ vr *i <*33.®^ ci^Gaif ^G ^Usu*j|^ J_<Jjf 

£0 A-'&l jl ... j aJUIj ... Aa&ijf l*li *lx* ^ cJK y ... &jk )| u | 

[ r | v *^juo (jiUJf V UT ^ «*!&. ^v.xl( ] — ^Uy ... <&G 

^aG <&ii)f ^ AaftUf ^ )lj W && y y 4*Jli. 

[ r i v <3^GJf oXsw 

- ; |j« AaiiJf ^ l$«*| AaajIsvc j &>j ^ ^GJJf J *1G jff ^ ^dcJG £UJ| y 

[ r • • <*3aju3 ^ij| Jy tU*. ^Gcu^li ^IG J 

aJU. ^UsuJi^ ] — 1<J <£i*J| ^G ### lyG ^ 

... ^^ l^Gc j ^ aLo &x*z*+j (if ... j — [ vrv <*—oJlkJ) ^UT 

j| vrv cf^Gil <yG J __ l$J AaftiJ| ^G 

Radd-ul-Muhtar, Vol. 2, jpp. 726, 727 ; Bahrr-ul-Rayek , ToZ. 4, £>.217 ; 
Fatawa-i-Kazi Kkan ) Vol . 1, p. 200. 

Article 325. 

J I MI y\^sxS ( l«Gi ^ ) Aa^aa: & AJ; fill ... V-^EU _ ( f» r & Mlo ) 

^G «xl^. ^U».J|^ ] — <fiiaJf (JU| ^ &&*> y — 

j^ vr m &&&* c^GJl 

v li^ ^G' *xU ^yiSs ] — fijySdt c>;GAf fit ^GJf styd ... AftiJJf js*xJ 

[ I V 6 (jllkJf 

Radd-ul-Muhtar , FoZ. 2, p. 726; Fatawa-i-Alamgiri , Vo£. 2, p. 175. 
Article 326. 

— 4) JI ejf ... Sf;Ji oi(^ ^f j — ( r r i i^Ge) 

[ fvd ^=ojus <3^GJf c-jG? ^G *xU. ^x/JU ^U5 ] 
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&;Gi ] — W && Xj—jt xtyj) Ci^l C**jU> jl o3J ; t u ij 

[ | va (jHkJf v ur ^G ,yU> 

<^3 l$3 Hi <*Sy f^yo Os^yL fjf H| ) &$y 

[ vrv Asdbe (jj^kJf c] - b^A-C J( ... ( AiyUf JJOvA 

j - Jp*J| pb*J Aaii Hi a!a 3 U| JjAt\J| iXxJ Ua3 JLj jjjfc ^ 

[ vri ijHUf ^11^ 

Fatawa-i-Alamgiri y Vol. 2, p. 175; Radd-ul-Muhtar , Vol. 2, pp. 726, 727. 

Article 327. 

j fc*3| <y l$Jf Aa&iJf oik* ^/o Jtf' — ( rr v 8J>bo ) 

[ {vd i-sGus (JHklf ^G Jfj 

0^3 ^3 J bo o&iu y A2&S 1G <uib &\xJf^ ^li 

[ tvd <JHkJ| u,U$ ^G oi^ ^^axJLc Hi ] — AaiGJl tgJLi 

— Aa&Jt c? A J L^oIJd ^^ 

[ I Vd i3Hk)f fJAi L £jaCJU to Ui ] 

Fatawa-i-Alamgiri y Vol . 2, j>. 175. 

Article 328. 

I^aJLc ^fijf 1 $j Jik^ l/o <3 aj l$alkj 1$1 a*> £*cbsu jl — ( prA js^bo ) 

lg3J»£ ^Aaxj O^lxiA^fj l^AJ (J>oH ^li f AaG 

[ I Vd AaaJUs (3HkJf ^Hi ^G ^^jXJIc J^UG ] 
IgJiXc ^^abj j A~jf ^| ^1 AaftjJf l$3 (^CAsJf jpx)| oJlb ^G 
[ r ♦♦ ^KaJ| ^UT j^f 

Fatawa-i-Alamgiri , FoZ. 2, p. 175; Fatawa-i-Kazi Khan y Vol 1 ,j>. 200. 

Article 329. 

Aftib J/ Lgjo^ c^Aftif Aaii ^ ^3 fif xoixjf — ( rrs J5^to ) 

cung^I j ... AUJ ^Ji »A—*Jf a— ail l—#3 ^^.3 j) l^o j l$j 

[ r • | AsJiao ^^jJ( Jjf ^LsvaacIJ j^OG J — AaaUf ka-o ,., 
Fatawa-i-Kazi Khan , FoZ. 1, p. 201. 

Article 330. 

AaibJf ^b ... A^^fljf AaiijJf ka^J H j — ( rr* ) 

£ VTI (3HbJ| tjb txU. ^liaa.4.3f ^ j - ^t^Jf jl ^U^aJb wa»J 

Radd-ul-Muhtar , FoZ. 2, p. 726. 
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Article 331. 

JlcU. ojK *4* 4*.^ 4U ) 4i^Ij AaiUi uoJ }} — ( rr\ ) 

— i vd ci^4)f lit ^) iUUh. y 

[ vri *4^Us*.Jl ^ 

Fatawa-i-Alamgiri , FoZ. 2, p. 175; Radd-ul~Muhtdr 9 VoL 2, p. 726. 


BOOK IV. 


•iVjVI J> *JJt UaJ 


CHAPTER I. 

w>~0l (J/'s/l u r 5 ^ 

M 

SECTION I. 

^£J| jiUi JU. jy^JI djyi v_^J o>o J^J) J^2AJ| 
Article 332. 

J^sJf jj*sO j\ft J - £ ppp JJ^to ) 

[ l d r (J^kJl V UT ^G JLx 

Sharh-i-Vikaya , FoJ, 2, p. 152. 

Article 333. 

<JL>^ J ^^ 1 Ax-J Aj &A}£xa .. . idJj j 0*Xkj j - ( rrr Jf^Lo ) 

[ i a i - id- - t rr v 1 ^ ls^ *** ^£] — oxlj 11 ^xo 

Sharh-t-Vikaya } Vol. 2, pp. 143, 150, 151. 

Article 334. 

jY» I AxJ £J Oj| &a.j£ajQ ... 4>J} (JUAAJj - ( rrj£ Jf^XJ ) 

- I|£ r a—»iu> (jiUJf >JZ yjfi *4* Ajlipl ] — iiX-> jl £ jjJf Aj yi 

[ Id* 

Sharh-i-Vikaya, Vol . 2, #p. 143, 150. 

Article 335. 

... I—^—xJ| ^ — ( rrd *dU ) 

$1—£| ^ (^X) ... alaf ( —*U| uau Ifiji L«*a^ £ j ) 

(in O^UaJf <yG AjUj Sxm: - Vulf ^| ) 
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jt ... u* ^ ••• CiH^ LfJ^ ^ ds*^ 

^/aj j ... w^y —^°jl ... ... ... ^ 

[ I a f a*^ c5^l Ji(i <yU ^jUs ] — eUi t^c U^ 

(3^[kj i ^ixj ^36 <x—1^. &j uyt ] — a ,. —fij>fl.g aA^ji f j 

[in awi'O 

[tar *»ju> (jik)i ^ ^x^ju^Ui ] — U^j ^ AJt c3 y ti^xit tit 

j}j}\ |*3 ->0^/1 ^Alif J j} J 

[ &sJu> (3lWl <*JX <y6 <xA ] — a^cb asAJj ^ 

^UUj cUt ^ tit ... ^ ... vAJf V e/° 

(3^UL)| Jtf ^>13 <>—JA ^—*>JU ^Ui ] — <^*AJ| u ftiij il a3b* li^lUj ^lj 

[ f ap aaniuo 

^*f ) ... a^iii <ylj>... J ^aU ^sxxj A~ib ^iio ... j^SA u*^- 

- *jpv a*viu> <3^U=Jt u-Us ^b i\A ^UAJf ] — oiall ^ &*? UAS’f lit 

[ IP* 

Umdat-uLRiayah , p. 126 ; Fatawa-i-Alamgiri , FoZ. 2,pp. 151, 152, 153 ; 
Sharh-i-Vikaya , FoZ. 2, p. 126 ; Hzdayah , FoL 2, p. 399 ; Radd-ul-Muhtar, 
Vol. 2, pp. 637, 640. 

Article 336. 

a4 < 1^1 aj ) ibis pbi a*x*» 1^3^^ *Ac... — (rn ) 

aJUtf a—Ac aJIsJ U'Uy j ... ^ ib^yt atf ^IAj| *** j ( j*—sb y 

[ *jfC| A^Jbo (jilkJt bi^^UaxJt A) J — 

Radd-ul-Muhtar, Vol. 2, p. 641. 

Article 337. 

*1* ^t <y^l — (5^^ .*• bot j — ( rr v 8ibo) 

^f^f ... y j aj )\y\ abo If jf ^jo y 

— ja.Ij ^yaj (^^0 y*.f t>J^ jjyuJt ^13 ji ^,t ^yt 

^x^Jl ci)^* t^j ^\£ b^» a3jxw j 

[ wjc* asJiAO jjj3lkJ| ^UT ^ J — c^iff aiiU j^JLc aIj^j ^ 

Radd-ul-Muhtar , FoL 2, p. 640. 

Article 338. 

a>—> ^lau If+j'tj ... avAc ^ t+j&u axib ^>1 ^ aj j — ( ppA Jiabo ) 

^Jyi v~y ! <jAh^ — ^ aaiJt^ ^ifi ... lf\ ... ^l^Alft d' <J y^Jf ±*> 
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K JpA j J (jP-^l j ^0^1 j So^fcAJj <Ja P ^xJUl J 

o^ P j &1 &j cjVi p^ ^p^&Jf yau j/ ^ £.Ji jyj J/ j y.$U U^«XAf $,jlp 

vilUj ^ } y { ^ jj*u V gf^l ^ oJj ^ jjU ^ <yj| AirilJl 

[Vr - lpr toiuo oiLkil J>\j oJa^IsiJI &J ] - pUJ| jXC gyrj V 0 

Radd-ul-Muhtar, Vol. 2, pp. 642, 643. 

Article 339. 

,. s —&\~».\9 gLc^li jJj ^c <3U&xJf Ajjj ojto jJ j _ ^ g^Gc ) 

— aGo pi| ^yo cA> fp, &J ) oU-J Iyi ^fijJl JPl ... J 

[ | r * *svi^ O^Usjf £»; oIa ppl^*uJ| ] 

Bahrr-uLRayek, Vol. 2, p. 130. 

Article 340. 

AipJt ^i — yi±Jf ^pij o^o ... i**xj| — ( ^jc. j 
(V*^ f** •• • OpJ p U Alf^ol IpH - (Jl—^ — <Uj'G 

P* u teGo j £ 1 «Ia}/| *V> v^P ... eM^ *V^ P* ) ... *i*[p j ^fcpl 

( irf - ir• o^Oali ^ur ^ *1 a ppi^suJ| — ^mji ju. 

IajA |j| lfcA.Jp P ... J ... |t>jf y**%4 ^ picJl GJ| (^j/0 ... W 

[ <J|£* - AsJu» ci^OsJf pG *Ja «>j ] - y*W| *P A ! U^OaI jf 

— l$5l^5S| Osaj j S0k_*Jf p ^Ajpu p iXi WG c3^—tlf ^ lil j 

[ t*v^ &*&*> o^GJf pG oJa. aj[i>4 J 

Bahrr-ul-Rnyek, Vol . 2, pp. 130, 131; Radd-ul-Muhtar, Vol. 2, pp. 639, 
640; Hidayah, Vol. 2, p. 379. 

SECTION II. 

Article 341. 

_ y»i &iw j a3>o ^aUj j ... v—... ; — ( r\ c \ ^Go ) 

( Uc If Uc jpAiU ^ l+if J—*sJf ^x3 JIG ... y^G> ) 

cl—**Jf JGf ^pf Pi p» ( p W tP ) J^^pl c»"° 

^l^jJf pG Ok-1 a ] - w-~vJ| J ~ t***l < ^ 4 *' - L5-^ 

[ r A ( 
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y (JL5V iJ oJ| (c| £*3 wA^i)| d —&-* ^f p* 

£ *jy*f isxio JjUtJ| jUaa*J| ] — L^xo^^SI 

Radd-td-Muhtdr , Vol. 2, pp. 381, 676. 

Article 342. 

*.>il ^jjJ( »kjl ) j—&JI a3^i*J| *j c*jL ii( — ( rpr ) 

^li SUl C5^ ••• <J—♦£. v* ^Jy I ** j ... ^ 

[ } vr (3^=J( Jil^ll ^*'■^1 ] — cl^w^f 

Litjh gt>+£ j _ jiuJf ^3 <£^*£0 jf JLswif <^3 a^>Aj ^iji| let o**j L-! J 

I* ||«^ 

l«S| *J Jji j *Jl oi} *Lsh e/° ••• 

^jUkJl l_;U> ^S’6 jJL*. ^lixwjf 0; ] — $^j( 1^1 '-r A ~^ ^1 j ci^Jf ^9 

£ *jVV 43 *.Q<*> 

Bahrr-ul-Rayek, Vol. 2, p, 172; Umdat-ul-Riaya, Vol. 2, p. 145; 
Radd-ul-Muhtdr, Vol. 2, 677. 

Article 343. 

&U *j oJU o«^3 p —i oi^J gfjxji j — ( rrr ) 

<*U£ Jo ^)| Y| fx~j CaAJo ^AIao ^<5 (Jj^l <Jj j ... ^f*»| 

[ f »jd j3^sJi ] — ^Jl ^ j 

Fatawa-i-Alamgiri, Vol. 2, p. 165. 

SECTION III. 

I^as _j isUaJl «>Jj dJWl l J*aftJl 

#• 

Article 344. 

^^XLa ^x) y(J| ^1 j ... (^*^1 »ji^x) jJj wx-J CUAH3 — ( teU ) 

jtfy\ u 9 ... ... viJk'j ... gj^Ji jj u ... /Ji; &«> } 

J^J/ Aiy^ ^3 ... kiAxj ... CUJJ ^| j ... (J — Jiff ^3 y ... U^o 

yixuJl ... ij^Aj y U^/cUlJ j) j jXp)) ... [^xjo 

[ 1 VV - *!V *1 ci^Wf fc>l^ 

^UAfbO ^ ^ ... ^»l d>^l| jjjl^ Cl^XXJ J 

o^a3i ^ j— dA^xj y &3j u t ix >jxy ^i^... l$j<xc 

[ 1 VA 


Radd m id-Muhtar } Vol. 2,j>p. 676, 677, 678. 
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Article 345. 

... £,aJ) *> 3 — ( rp* id* ) 

c3ilk)| V UT <^b' i>l^ — *l+l=o jj jf g^uo 

... y*)* Jijl ^ Jj—S))) CJj \^A &)<X* (Jj| (J^ J ( tjV*) 

— ^xlj ^'! j ( Jj —ail izJ; ^ ^f lU*J| — If) ^i ) 

V* ... \D^ j—*t >I &u* e/° d?il ^ (J e;) J ^t 

tf5lhj| k-A- ^ (^-b 1>-^ ji -&3l«J| ] - cuxj) OOj - 

[ iv<| . *JVA 

Radd-ul-Muhtar, Vol. 2,pp, 678, 679. 

Article 346. 

xj*-* ^1 yf ... 1# Aa*!^*J) 111 Aalli+J) i^Aj j —. ( ^ j^bo ) 

(^1 — H 3/1 j ... l^ali 3/o^.£| &*~3 Jij/ _ 5U*> £*3 |J| iti ilAajb 

*U JHxlJ i d; ] — £>— i cuxb y Ajli ^j£b’ jr» <xa**.U (Jj Jb5/ j 

[ TV A - *JVV *saju> <3^1 cJjtf L$^ 

•‘•jlr*^ '~* J J L^° Jt*l Lt* d*3J (^l —t£lW o&Jj ^) 3£ j 

O^kJl ^> ixL* jIXslJ| J — (JUk'l oij Jf £| 5*~3 ^ cUil J 

[ 1VA 

d *H j bjb c3ibkij| J —*Iu* ^yo Jbjj )^| oxu ^ 51—x^ 

(j)5Ud| i^lSl jjpb «>-1^ £j J - l- X« a> . J ]j -^ ^ y}jM*£j A — AX** y^yK 

[ »JVA ^sju> 

Radd-ul-Muhtar , ToL 2, j?p. 677, 678. 

Article 347. 

^b* ( ?^aJ) ^La^Ij if ^ J-^.)b Jo J JJ | ^i ) Xjxi'A)) U) — ( rl c v J^lo ) 

v Ur ^b txU. j\1=lJ) ] — 3/ 5/1 ^ c>xi ^bl j j^\ JiV ci>*dj 

[ *JVA *sJu> c55UaJ| 

Axo Axw ij — y&)\£ (Jbax^b &J\ ^b* )i! ^xi^J) 

J j —^A| Ax—J J .,, 1^j<xc j.tAaJb d^5| ^) ^ ... j^xxXm* 

a»i^ (35Lk)| ^—li. —>X*iU ] — <*—w—JJ| oxLj 

[ Ml® - Mr 

Radd+ul*Muhtdr t VoL 2, p. 678; Fatawa-i-Alamgiriy Vol 2,pp. 163,164. 
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SECTION IV. 

lyJ \; S^b J i>y\ g\J\ J-*J! 

c^bjl^j btypj *^.^1 3 
Article 348. 

Aj|*Xk ] — gxMj X\j —*1 xc\—& J ^ — ( r^A *:> ( * ) 

£ jc| r (3^1 yoi 

v ur gtj Jo. jsJt ] — r iU}ii _, ... j ... 

[ | v>i *»&■« (jiLUi 

JiiS jo. (jjijJl jS>J| ] _ *l;laj| Silvio JjjJ Coj. JU JjJt W ii*j jJ? 

, I yd &aJL*c jlUail 

Etdayah , FoZ. 2, p. 412; Bahrr-ul-Rayek , FoZ. 4, pp. 175, 176. 
Article 349. 

JLolA) y — o^J? jf j — (rpi i^ l/0 ) 

cUif &> y • • • (J^^t Aj ci>*^ let L*^ aaILJJ 

( rj*d (jjlllaJ) ^jliT ^'0 «>1 a. ^yiaxv.1? — g,i^A)| ^Jt 1 fc;' 0 

( (3iUaJt ^ j 4^ &>yf JclftJl y (jl 

4^3 awjj* 6yii — aj iyyiy ♦.. - > A Uo <J^y ... Z'oti L^yj 

(jJUaJ) V U^ ^‘Ij ^ y—Iwjf^ ] — &jjJ\ ... JjxAI y .,, XLUjj gy^A 

[ 1A* - ivs 

Tahtavi, Vol . 2, p. 235 ; Radd*ul-Muhtar , FoZ. 2, pp. 679, 680. 

Article 350. 

Jjj *±*±»,i ^^-Jt 4 ^ La j ... v-Lvtf J^svo f&Jy) J j — ( rd . ) 

^jUa jJa. jjj'iyi^SLvJf - *v,JlS jikAJ ) y) pW) &Jd~e y *ju) dy| &L*J ^lLo 

(r va yyjff 

iu C/iJ , it ( rvA AsJu 5 «yla. ^*iy ) 

CjUT (Xla. yi. —a i»Jf J cijLs CJX 3 f,i| J {*£JjA J .. . . fl^Jl y 

[dll AaJuj ;L 3 i^f 

•xL. ] —i)LAaJ( y ^yo ^flj| Axylj ,., j 

[ d f r ;!y iff kjtf t'lj 

Bahrr-ul'-Rayek Yol. 7, p. 278 ; Radd-tiUMuhtar, Vol . 4, pp. 511, 512. 




Article 351, 

aW 3 ) ... iU *I cj! *44 ( ^ ; yt Itf j — ( rd f iJ* ) 

4 * ^c)i ^ 4 ***y ... &susuJ 43^ a****y ^ ^ ci>ii 1^1 

Oot^jl S^IavO J j ^1 u« p) ^1 loUkxj ^*5 ^ AVC »^AX 5 OO 1 ^ j| 

Itil *4^! 45^ 3 ft * 1 % J ... ^7^ (i 7 ^ ai| J 

[ 6 I P AstA* y^ijt V U> £J|^ *L. ^UscJl^ ] — <*uib 

Radd-ul-Muhtar, Vol. 4, £>. 512. 

Article 352. 

45* &X 5 J-aiJl <*j 3 U| hjjZJii |M {y*^b ... Bjlyf ... J ( r^P ) 

[ A , a*iu> yyjl v Uf jJiS ] — ^jjf} 

Durrul-Mukhtar, Vol. 3, p.8*7. 

Article 353. 

<y ... ayi l-a-A cu^Ij jJ ^byb *y v-»U 4^; ^ — ( r^r *al* ) 

[ppi-ppa yy yi ^Jb’ *4- ajUa ] — £,yjf 

••• w .*• ^ ••• ••• ^ 7 -^ dr^ ••• v t a '^? •••yt, t4 

— £>y f ... 4^^ &-~ib 4^*. 4^5 jj ,.. ALyi y adc y*J| ii^y 

[ d f P yyjfl V UT £J|^ oIa. jtLxwJl^ ] 

— yJt ci'AS 4^33—iu*-x> <y ^b y b ^jjf o^° y 5 j 

[ d | r yy$| V U»' gif ; *L. ] 

Hidayah, Vol . 3, />p. 228, 229 ; Radd-ul-Muhtar, Vol. 4, pj5. 512, 513. 

Article 354. 

— L7* *5*f> ojy* ^-3 aJ Jl ^ ^ — ( r*i« ) 

[ rrv <sxviu> yyyi * 4 * aj|^ ] 

Hidayah, Vol. 3, p. 227. 

SECTION V. 

Ja*«JJl ^1^.1 ^yMoliJl (J-oiil 

* ^ 

Article 356. 

£1aaJ| by aU| ^ 7 < ^^1 ...y ... l=^Ui -(m ) 

di£ t-Ae ^1 ... ijijS AjslaUl yb 2 yf lA^AA — Ax^Jt * 4.^3 4y Ijly jf 

j*y ^ ##> ^Ua.j(f j AiaAJ} 4^ IJ J/t^ ... ^ afllA 

JW|CP - f &&JU0 iaxalll ^UT ^Jb jXa> ^Uxa.*Jj^ 1 - AirlalJl tX*J A^Id 

Radd-ul-Muhtar, Vol. 3, pp. 341, 342. 
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Article 357. 

... 3 ••• f—£—</ c 5 f ) — (rdv ) 

— U** ^ L5^ J ijy* C5 5 * J )X° (_5 5 UL~X3 

[ r^d - f^fcr A»£*fi k*a9| tiJb aJa. ^UsuJ|Aj ] 
Radd-td-Muhtar, Vol. 3, pp. 342, 345. 

Article 358. 

ijAb ^| J ... ^ \j£ A3x> 8«iA| ti^J j — ( pa a tel* ) 

• Aasdka k<&JJ| ^Jb tils* ^Isx. ♦J(A) ] <iOi V^>- c r fc f - *^ S* kaxl*J| 

l^aUi ^JlS <xU. ,Uw. # J|a ? ] — AkiixJ 3U| ^Cj fil aac ^uu ... ^ — [ n*r 

[ rt er AsJu> 

v^iiu? (^f ) — byu-t ^ 3 ... AJ C^liii js\£ j ^ 

[ rpr A»i^> kxaUi v ur **JiS aI-s* ^.iyii — ( 

Radd-ul-Muhtar, Vol. 3, p . 343. 

Article 359. 

aJ» *—a.tpi tij*? '..&);& JU a** ^ — ( r*1 ) 

[ pfa A»iw5 kJil!| ^Uo v±Jb i>Ja. yisuJla. ] — ^^olftJlyob 

J ^ k^aJJl ^JLc ^Uaj V kjkLo JU ^ aJLc kaiJLJl Jail ^1 j 

jail lj kxalll ^ Uja t£iJi ^,/j *Jlo ^ a^U jcb ^| ^-ilaJl iy>| 

[ pa^ A*bu? k£a)J| £j|^ tils. ] — kxailf ^Ic lua 

Radd-ul-Muhtdr , FoZ. 3, p. 345 ; Fatawa-i-Kazi Khan , FoZ. 4,^?. 359. 

Article 360. 

Jl*t ^—W| £*JUj a>i .,. Jtaj ^ A*iti j j — ( r 1 * 

... AJ ^1 j-A»J| aJ AAdj Lo ... (^xaj ^ ( A*5 ^xJ A*1^» Aa 3 ti.su 

3) .. j ### kailJJ jiiij M j ... ^,1^ ^*ja. aISj aJ J ii# Aav^. aJ ^ 

J AsJuj kxalJl ^US ^Jli likx jUsvJ| A) ] - A^ixl 5AbJ ^ 

kail JI JU ^ A.yAi j ... 5^^3| ^ ^UkJ|^ aax> aJ ajJ| U ^|^i» ... a3j 

[ air Asdu: kxaUi ol^. aj!*^a ] 

Radd-td-Muhtar , FoZ. 3, _p. 345 ; Hidayah , FcZ. 2, p. 593. 

Article 361. 

Ixs. ^ kalUJi jsI^a e/° j —. ( rif i*'* ) 

^yo Ai-j 0>u ^ AixkJUj ( ilU vi);j J kxaU| ^ISjI ^ ^1 ) —- Jfl ^ 
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y ... <y *vc| &i^| duxljij a11-^J| j ... ph nA jb • •• J ls j0 & 

u ; j )>* LS* l **-*° J*** ... j ... ^ jl <y yK jt ... pi'X< <y 
iaxaUi c-jUT >iJb ^ ^9 Lc ^ 

[ n* - rrt* - nr 

Badd-ul-Muhtar , FoL 3, pp. 343, 344, 345. 

Article 362. 

jli Ux > f xc^| 1^1 (^1 — O-xvj j — (nr ^ 

... f ’ " ' **' ... J ... &W| l^Aty^l ^X «4 

^3| ( 4 -^Uj ^—J Ml ^43 ... d f iciU La^J vy^)^ ^| j 

[ rr1° - nr ^alll al^yiscjf ^ j <t , ^a.5/1 &u^ l^Lo 

Badd-id-Muhtar, Vol. 3, pp. 343, 344. 

Article 363. 

W 3 e*o—^ y ^ ^3 ... *[y°\ Pj — (nr b^ 1 *) 

ljU ^ y,L #> y mi ^ : yc| ^ j &Aj o^oti y aL(5J| 

AJ^jUstJl &J ] — ^*1^ ib^A *<>&* £jj y (j ^1 j ... ^ 

[ fjcp - axJl* k>aU| 

Badd»ul-Muhtar, Vol. 3, pp. 343, 344. 

Article 364. 

lil y* > *ty ^ j j && ^ tdi gl —isu U^ — ( rip B^to ) 

IM J^° ^ \zJ 6 ^ t 'j*J. ^ y ) 

W UT ^JU ^liswJl ^ ] — aijl’sL' Jl—J| c*^ ^3 ^j <* 3 y j ... f^S 

^ pjcf ^avJUe LaaU/ 

Badd-ul-Muhtar, Vol. 3, p. 342. 


CHAPTER II. 

(]#!= *>y W» (^'^1 <—»'Jl 

Article 365. 

... )j—dd\ izn-k J/ ^ — (r*i**^l) 

iJU t_^3sj J ... iSsdb y=FS v^ 1 ... J ••• V^ 1 (.y* J| <y 
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ujtfo oJa. j$***~l fil *X>U«oj j ^Uvxf 

[ } a • jiUJf 

<3^LU| cjltf «x!a. ^UswJIj^ ] — cu>aa 3 tjl Iff <^Usjf a>cf ^.c ^jJ ^ 

[ vrr &»£*> 

Bahrr-ul-Rayek, VoL 4, jp. 180 ; Radd-ul-Muhtdr , ToZ. 2, jp. 732. 

SECTION I. 

a_*uyi j,Vi j_-*Ji 

Article 366. 

tXsu ^b —v^ix*3 |^| ... Axbijl Ax| ^lc ^ — ( rii ) 

Jbo ^ j ^ J ••• iS^ ^ ^-|pt o 

[vrr JllfeJi JIT yis^Ji ] — a^Ujf ^*xJ 

Radd-ul-Muhtdr, VoL 2, p. 732. 

Article 367. 

u 

^Uawl jj ] - ( pill (ft ) Ut>i* A**j> ^yO ^| ^ - ( riv uat* ) 

[ vrr t^b*c <3)UaJ| ^0 oJU. 

Radd-ul-Muhtdr, VoL 2, p . 732. 

Article 368. 

... I c_ 

• iW** jl ... y A-of jf — ( riA »^bs ) 

[ vrr Jillkli ^Uo ^0 jIa. ^UiwJf ^ ^ ax^y^o jLxuJUtff 

Radd-ul-Muhtdr, VoL 2, p. 733. 

Article 369. 

cjl 3 ... S^i ... c^ sl ? <3iU> u e fa —i*Ji — ( rvi *sl* ) 

JHUl w lif fjb ^Ub J — ^la* bk^l—wli l^3tXp ^#Ao 

[ I VV £3*iu3 

Fatawa-i-Alamgiri, VoL 2, p . 177. 

Article 370. 

g^b* C-Alaj fif S»>- *)\ 4^J lA«y^ gb£jb (j-^f — ( r V • Jf^bo ) 

^a.| ^0 Aula.VI t^Ul ^ J t?l ) cWl oji >1 _) Aiiia.Hl jilG U 

^| ... Iflo Ja.| iUjiUl Aiiialll Jj ( JjJjl *iiia.JILj (JU' ^a.1 I oJi j Ji«l| 
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*4 ^ Aj v Jf| ^ dJ^i ) - gU^f 

( rvi A»ju> (jUklf V UT ^iG 

j^Jjf I 4 J A^xiJl AjlwiaJl <^U (JUl 2^4 ALf pW ...j 

*4yi»J| ,>;]—( pl*Jl AaAJ Jj Cv3jxc i*.J| ) A**J| ^ 

[ 1A <» a®3u? (jiiki) V ur ^G 

*>Jp! ^ bc| j*4U Jtftxj wjfl J A-be ^J! £w3 ^f J±c ^yo Axj'Asu 

[ vrr *»iu> 64ikJi v^ur ^G di^ yinJi ^ ] — Wi A**id3 ji ui ^ ^4 & 
Tahtavi, Vol. 2, p. 276; Badd-uL Muhtar, Vol. 2, £>. 689, 733. 
Article 371. 

^ Aixd—> (Jj £jb»4 4b g^4 p4U j — ( rv j5*>Lo ) 

(3^ L5^ *** •• • -5 ••• Wl £>** jr*G ... ••• J ... talLo JdJf 

[ V t*f A 3 JU 5 (jilklf v ltf ^G «xL.yi»J| d) ] — S^St 

Badd-uU Muhtar, Vol. 2, p . 734. 

Article 372. 

ip4 1 cu»JUy ^Uj — ; UAS^y^ ^UJ| j — (rvr »dbo ) 

e/ 3 jy^i % lS* ^ vjbx 

[ vrf &sju> ( 3 UkJf JK <^G dJL. d> ] —jU. sl-^G jf ^5-Jl ^ 

Badd-ul-Muhtar, Vol. 2,p. 734. 

Article 373. 

p 

liU ... S^l >* aJ^i ^4;! ... v* 1 v* fW *^ 1310 — ( rvr **** ) 

_ ts^Cj* ijjlZj j igj ^pj Jj aj^w S^jft ^ is—a-J j v ji obo 

[ vri^ a^Juj (jUkJ| ^b dJ^. ^UswJ!dj ] 
Badd-xd-Muhtdr, Vol. 2, p. 734. 

Article 374. 

^ .., g ; 4Kt *I5 j| ^ ... 3 — ( rvf ) 

^t ... Utjkp J^jS cjp^f y cJ ^ ^ lr^“ 

[ vrr A*Gi^ v 1 ^ ^ ^ )&*+)) ] — £°y 

^G dJLa. ^lias^Jl dj ] — ^^1 f) ^° *** (Oh i 3 

[ vrr a^Jl-o (j^JsJf v->^ 

Badd-ul-Muhtar, Vol. 2, p. 732. 


13 
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'SECTION II 

jl<>5yO ^3 ^*a&Jl 

Article 375. 

jj+jlf U*db <3^-5 • •• **°^f Ly° U*° ... — ( TVA *J>Go ) 

j) J la ai S*Jf Iji pijsd )f J ... ...j* fjcj^suc cJj <y JzjK ~)| j 

&+i ^)f (J>* ^>1 j ... &* ^ „, ^UlaJG ... <>aj 

*4^ ] — iof j «&4> ^ ^/ujf j j j )^ jr wii y 

[ ir £&lf w-Uf 

^ ... (^*4 (i jf fl yi ^Jt i)±d\j&i (Jj &JxJl fS&ljti 

- JC^A - prV - Fri ^.^Jf l^GS ^G «*4 jtisuJf «*> ] — UyatuOji J &UXJ 

[ r*pr - pn 

Tahtavi , FoZ. 2, _p. 93 ; Radd-ul-Muhtar , FoL 2, _pp. 436, 437, 438, 439, 

443. 

Article 376. 

Lu^Jf •U'Oycf ... aj o-xlj ^ ... ii*Jf ^5 ^ — ( rvi s^Go ) 

^Kij| V U> ^lS cd^ ^ ] — *) &>/o l<jJ [if Za^jA £ J^j| ... ^ £*^U 

[ i*ri - f^rA - prv t 75 *** 

[ A»iU5 Kiif ^JSS tJ>C *L*. jUswJl dj ] — JlWK ^bjJf ^ 

c4/ C5^f f ) - viy**! $J*\ ( s^>) vV cU Jf j 

^jUsa&is — UJ^ iifijtj &J J t^fj e^J fd ^1 fjy ... S^G j ^ fj 

( ^ ^fej} s_>\SS ^G <Ua. 

c/° cs'f — c-U. %j ... «-ft^f ^>1 j 

[^ A»Ju5 ^.tojf ^G JU.^UsLjf a,] — ... «jjG* ^G^Jl i *y° (^i^f Gof 

^fjAf &>j —ji*^Jf ^jti \j*** iix» UjJj ) 

[ isju> ^Wj| ^lis' ^G’ tila.^UsiJf Jj ] - L$w ^.KUf Jsu J ... 

— A^ajf oiG S^J^Jt j*f l^I^U &^o tX^G* ^G jf^xi <J*>) 

[ d « ^WJf v Ur ^G* tyJU. ^x^JU -j^iy ] 

Radd-ul-Muhtdr, Vol. 2, pp. 437, 438, 439, 442, 446; Tahtavi , FoZ. 2, £>. 
96; Fatawa-i-Alamgiri, Vol. 2, p. 50. 
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Article 377. 

.. j ... v— cy° (jy 0 ^4 *k°l — ( rvv \<iU ) 

&iuaAf| AiLI J ^l^Jl ^ ... ^y>f cuu y J ... ^ ^jjSj ^3>»J s yU 

♦ rW 

*** 9 ... **y J j*l Ifi j e^Jft 4j>jj 

... <xuf ifcx ojj j ... g&)j A* ff ... j aDU. j aJU y j &i+c j a^c ^( ^ aiij^ aG| 

ft J ... f I J ... CaA| cJj j , .. AAj| viAjJ j iti iijj &+C CaAJ ^ 

# kUj AjAf oA| Jiao^ #bb alb «xJj 

litfl j UtxJj jU j I^JIA^jI ^ L;—♦$ ^jf ^ j l§ij( yU j l$J JUu 

- \of>* • &s>iu> ^jj| jxU.jUaa.Jlij ] — U<xJj oAf ^i\ j U,Jj aJU. 

[ ^r - tvi 

Radd-ul-Muht&r , FoZ. 2, j?p. 439, 440, 441, 442. 

Article 378. 

... ^4^1 *U* ^ ... Uy^ ... Sy^Jf o^j(^ ^ — ( rvA ) 

... ^ c/° ^AUa. 4*^^ ... l*lS irt^l ^3^jU jfr j ... fjjb lUo |&j| 
o’ ... j ••• d ^' * 7 **^ j ... ^ ^ j j 

fJ ^ ^UjJf iUib j ^t^jJb a Jlc AAiuIwo a*jIJ, aJLsU ^b xUiJ| <£,x**3 
[ - Pfp AsJu> ^KiJl ^lla yG iU. jtiaaJlij ] — % Jlj »^U y 

Radd~ul’Muhtdr, V61. 2, j?p. 444, 445. 

# Article 379. 

i... |^^Jl ^ U^Uj pjs a Ac oxi ^! j — ( pvi »iU ) 

Ja<xj |J ^,1 ^ j j ... ^li!| Jfi Ayjf ^3 J ^ j Jx£ y (^Jxp 

•— ^^-J| j AaiuJ| y j d—->Jt (Jijfl (X^-l 1§J ... cU.i^J j ,., 

[ P^A - ^V ^Jua vJIf tXla. jlistJfij ] 

Radd-ul-Muhtar, V61. 2, pp, 447, 448. 

SECTION III. 

£>LasJ| LfJlall ^Jua-ftJl 
Article 380. 

xaj y\ ^.kJi j*Uj JU ^3 ... oxi) A^y — ( f a* ?xU ) 

[ *j aV A*Ui*> ^U> yl! 4>U. jUswJlij J —* »x);Jb J*3fl ) AyJ| 

Radd-ul-Muhtar, Vol . 2, p. 687. 
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Article 381. 

^J| £ [yj* ta <Sj^»i^3vo ^ ^ ^4 ^}^ I aL« 1*J| 2 —— ( f“A | ) 

^li aJL^UswJl^ ] — ^ (J&aj ^,1 j l^i/o <£yx? js&)\ vAJb ^1 ti^su <^l 

£ %j ^ {sxSi+& ^illaJ| 

Radd-ul-Muhtar , Vol, 2, p. 693. 

Article 382. 

£>Aj jf &x<i «viiU <&Jb ^,^£3 ^l &1 acIxJ| — ( TAr ) 

fj J ... kkxd I ^lp ... SjJj , .. oJj cK Lgjji^o ^ ^ijb A^p yI aAIj UtMx 
0>J LT 5 ^ J ... ^5*^1 £>) ^ ... tAJi iSj* ^ ... 8<*3j.<*> 

[ m - 1AV AsJus (JjllkJf kJJS cd*> yiaxJia) ] - jyj 

Radd-ul-Huhtdr , FoZ. 2, 687, 696. 

Article 383. 

s\y» ...yte J| ^*p l t a*. &UlacJ|^ — ( f »Ar *^bc ) 

^ ^Jff Jb &AAxJ| d&iu ... 1 ^«a. bfl^a liti ... ^ 

... A*t *3x l/i aJjJ| A)/0 v y| &UxJJ JsoUx) ^ (it 

£&J| »_,US ^b »>U. ^UsxJl^ ] — j^lJl J! \y$ iijUJf Ai^iJb &3lAsJ| ^*3j 

[ in* - nr 

Radd-ul-Muhtdr , FoJ. 2, j9j9. 693, 694. 

Article 384. 

j L\fi\ l^bixf ... l«/o| Jji ^ ... &Ua3aJ| ... <3^ — ( p/\j* talc ) 

^3t> ^Ia. yi»*J!^ ] — bji aUaJf *ix ^jflj ^J*J| u 1 p ^$b ^(XJl fJ^3 

[ »nr &sJi* o^AiJi cjbs 

j*Jff ^1 <ft!*flxJJ 1U| ^<3 jJ y ... ^Ub v£Aa.jJ.)jf ... oobo ^(j ^J(| &*j 

‘-^^1 ... ^3 *4^I ... ^1® cjlj ^ ^1 J 

^ o.b ^ o^j! f3 ... ^3 Aflxa^Jt ^ j 

£^fl ct>bj ^3 j_,5( o.b ^3 ^3 J*3 (^jJ$ (S^ j**^\ ... ... 

v Jt A^lA ^ Otij^ r Jft AJli. ^ v $ ^ S ^ J*| ^ V S ^1 i£lJ*r 0 (^J| 

^b «^Ja. ] — v*!;^l *3 ^j pbjf j c>Up ^3’ 

[ a^Juj 


Radd-ul-Muhtar, Vol. 2, jp. 692. 
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Article 385. 

Jfl ^ j\ ... —iJt ^—£> y — ( rAd B^U ) 

y jaaJl y fC&xs ^Ajyu dj'x^*Jt y £tAxJl kiU 
pi y ®Aeli IjjLJ ^1* — *^5/ y ^Jfl yj| y wV ^Jfl jIj y <5iaAJ| ^Jft yj 

cA'AI C5^^t ^ i^f &-AaJ| ij ... p*j>S\ y ft*»t 

c5^JsJ; i_) Jo ^ G A.-U* j — y~*U J/ ... —U y<>j pb** Ua^I 

[ 1 9 r - 11 r **Ju> 

Radd-ul-Muhtar , FoZ. 2, jpjp. 692, 693. 

Article 386. 

... (5*^ J( ... ^ ... y y ii jJsJLJl <u*a*jf — ( rA ^ Jfvito ) 

^J( £J«>J yWf ^1 f^A y^J| ^Xoxi Jf . , , v,^' 0 ^' 0 ^ J y (^1 J J5y^-Oj 

(*S ^Jf fc 3 -^* ... y*>;J(t j* 3 fi tit y ... <iyjfi A*Jl ^ Jf j y—*«h ^f 

y f* yU y *Gjf y JUJI^ r J( £» ^ *f ... f j( ^J| jy /ij J ^ 
f*—^ <5^ aI yJf ^1 ^ ... f jf y V S y c^Jf JG»AJ 

a^t jj| ; ^laU^UXi.jU yJ| &ysJ) y ^| j ... aAXj»Ji 

[ (JjJLkJf v^Uo ^G* jli».Jf dj] — &5j ... j £U<| i3j £*y J(l 3 

Radd-ul-Muhtar , FoZ. 2, jp. 693. 

Article 387. 

lit Jfl ... fit ... I—&LcxJ| 4J ^—xso $j — ( tav Jl^Go ) 

o\LxJ p —avo ^—^aU ^j y ^| j ... iSAG cuU»3 

^ lit «£GAsJ| ^ j.j(t ; wu ... J^j»J| ^ ^=1^ ... Ia^p 4 ^ y ^ ... 

[ H • - iai <i^Jt ^G ^G»Jf W 

Radd m ul-Huhtdr , FoZ. 2, jpp. 689, 690. 

Article 388. 

... alSiS^ axUy ^1 ^^ ^^ ... g^| — ( rA A ^Go) 

j —^t S;^l ... v* 1 ... it j ^ y ^-—AswJi JU yi iUsOt 

[ I &&£■*> l3JGJ| cjG? ^G jGAwif ^ ypl &ilAtJ| 

Radd-ul-Muhtar , FoZ. 2, jp. 691. 

Article 389. 

jjpuLJ y jf gjltLc j | aL^lv>o ... U| awLsJ| til — ( rA^ Jf^Go ) 

£*o ailAwJi ^.f l^ilasu^f j —AlkJU* Ia^xp oil^yi ... iilAaJl ^ IM ^1 
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... ^UJi ^ lit ... wjft cU> ^ o.ik'y ... ^*»J| 

l^J ijj+£ y\ (JU» — ^3UJ| J (^tAJ (jjfiJl J 

e;l iJtf j ... I—**♦»«• UaUC* yjl Jlftj oJjJ\ £0 y {jr*) j t*|U/o| 

jj^l U jXf jij Uii j) ... AJ j_;J|| (+yh |4 0^ ^I^aaasJi ^Ua.} 

[ - q I - *jq 4 . &xjl«3 (iiO^I «-jU> ^'G cJ*> ^UUwJj &j ] - AiUssJl 

Radd-ul-Muhtar, FoZ. 2, jpjp. 690, 691. 

Article 390. 

<y^ jJ j ... v $| Ji Jl—*J| j U®.< A^y ^1 oajI jt — ( r^ • ) 

^G —^~j| lit v Jf| ^ £f±y fJfU axs| ... ^ J ; J| <&£> ... UyU o.a .1 

i^>4fc> ^,1 ^ Zxteuo ^JfG ^.^uaU JU J J V^l ... ( £Ua=cJlj 5. yjU ) 

aw*>3 ^1 Ulxw) aaC~*:> ^i U| piU jlij j y JU ^J, v^oJi ^ v j^t ^ 

( *IjI {*±4*5 j d ^ K^j ^Sfl v* ^1 c5^* ) ... <kylj| ... 

*;^G ajUsJJ J—a&) UU.I y ... «iUi<5 JU aJ^u^Ji j |^x> v j| ^(^1 ^ 

[ HT - 1AA (jiUJl ^G *l.a. ; Ua\J| ^ ] —y^Jl jU j JuJl 

Radd-ul-Muhtar , FoZ. 2, j>p. 688, 692. 

Article 391. 

j *LUJ| ^ ^UJUj ^jU. —aJIj ,.. ^ia.1 ... dUUJ| j — ( rSI ) 

... f v i^e ^jlxijiUl t*xj &Jjj) iA| ^jjl jxxu j - £~Sj j&s ... ^jUaJO ... ^ £X*ix) 
{"$ji ^ AiUUJl tXxc tlJjij ... J j &**&£ &) |4— J ^ A-UascJl O^jo| j^l ^ 

[ 1^ ” O^Ua’l ^UsxJ| yj ] — aJ U^xc ^lail 

^1 (3^ ^1 <*aw2.aJU i^UOl j*iUJ| ^UJUl lil j 

[ TSd " &sju> (jj^LkJ| ^ G <xl^.^ll3wJl ^ ] — AjjUJl AjUack 

Radd-ul-Muhtar, Vol. 2, pjp. 694, 695. 

Article 392. 

l^joUa^ oaaj U UL?J 3lj Ax) jL ^y0 A^j^a.1 Ijj< c-j^l — ( rs t' ) 

J^jU Aj ^- Cj |if ... &* ^'Ui jjl ,aJ jU. l^l>o ^jlkJl oA| 

AsJu> c5^LUl ^G «yl^. jli±wJ| ^ ] — M Ja. ^1 j^| U*xaj aJ| ^Ji 

[ HA - 11V 

Radd-ul-Muhtar, Vol. 2, #p. 697, 698. 

Article 393. 

<-4* ... 8<*1 j c^° ••• —( rir ) 

# t»JLLo j^aJi ^IAaJ| 
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... aJjJIj ■y.i'Jl Ulir 1>AJ lu’Li SaJk.D ^J^jj 

till culaiil U, JX lit 3(1 ... £y ^J| ... &y yXj eylal 1.^** wX>J 

c^lS'y j i£lJi i^r 0 t>W S u J l W®ii| y <*J l^wii oJj lyfcj 

^l>swJ(^ ] — (jJ l t *Ji yax ... <*i j lyfcj ... ^ iji J|| ... ivy i,aJ| 

[ 11 v - « 11 isai*> t31UJ| w<if ^yilj jJLa. 

Radd-ul-Muhtar , Vol. 2, p. 697. 

Article 394. 

... ... (j 5 * k°f ••• fSI l$ 3 (&°J\ Iaa — ( rip s^u ) 

[ 11 v c3^f ^ J>$ aJa. ] _ v j f Jf 

Radd-ul-Muhtar , FoZ. 2, p. 697. 

SECTION IV. 

4 Vi ju ^ x^yi o&ji Joaji 

Article 395. 

^li: J J ^l*JsJ| AfliljJl ySU - ( pq 6 Jl^lo ) 

... ^ ... ^Jlsu ... Jf! . ,.^®J| ^a£J| ... aJUU ^»Jt 

V ld^ SI *^Sl ... ^ v* <*3* ... f/i Jf J 

vm-vta- vrv ] — a3c ^ 

^ lalLc i*aib ^ — [ r f a <*®A^ <3*!/^ ^^Vl — 

— [ Iva ^Ju> Jilkjf v lK <xU ^xtjU ^U* ] — fJl* *VSf 

0^1 c->^> aU. jjJj Aa& yWf ysu ^ 

[ | v A 

Bahrr-ul’RayeJc , FoZ. 4, j>. 218; Fatawa-i-Alamgiri , FoZ. 2, p. 178; 
Radd-ul-Muhtar , FoZ. 2, £>p. 727, 728, 729. 

Artjcle 396. 

u^° c^° ... j ... ^^1 w-asu — ( ri 1 ) 

u-^l Sj |^l/^l ^1 e/° ^1*^1 ... j ... v^l er* ... u^>° 

SI3?^ *ySl &/&+* ^ 1^13 AiUj l^j ^1 ...3^^ 

[ vr 1 C^J| ^UxvJte) J — ^J>3 W ^ lil 

Radd-ul-Muhtar , FoZ. 2. p.729. 
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Article 397. 

..^^ to a^i Him ... *a.| ... V JI ... £J ; Uo J( — ( r 1 v *.>Go ) 

^iG JU j&skJldj ] — & *ji r (3 ,X ^ J * ... 

[ vr* i aR -^ } c5^kJt c-jUf 

Radd-ul-Muhtdr y Vol 2, p. 730. 

Article 398. 

**>1 tJJi <y S v Vf C5^ d^Jft j — (ha %d* ) 

£vXo| jjl j ,,, y y*—y<^* ... %y&} ■ka.'~3 S j 

[ vr• - vr a o^ajf V ur yilS &U. ; UsiJu ; ] — ( a 3 ; *i go ) 

WAJ^Qi} (jjfijf i-A—£)f J~$> p&*i p) jl Uftj jyU 

[ vr a ^ jlI»Ji^] — j~j\ til v jt U L? ^ j 

Radd-ul-Muhtdr , 7oZ. 2, pp. 728, 730. 

Article 399. 

C5 A j ... o&Jfc (*St (bs^** v» — ( rn **lo) 

JliJt jt # .. «xsjf j ,,, ^lity}^jl^» cLxuJG 

L-^fiJ} jjjibt y j j ... &ij Jflc^su ^mi^o ^aJ| ^f 

... ^ s\y* ^ji <5&j|G j*\ j \j~** J ...j~*i\ liil J 

— itoj w^t {^i |^ to — ij? y y t«f jjjiOt 

[ vr* - vm • vr a a»i^> (3^Jl j 

Radd-ul-Muhtdr , 7oZ. 2, pp. 728, 729, 730. 

Article 400. 

IcU Jl j ... aAc AiiiJU v | ^ — ( p.. jf^U ) 

... &)l^l ••• vd^' ••• j 

l^Ac w^.) ^s ^i ^ii Jr^t ^ ^ — fSI f% 

[ vrv aaaiuj oAUsJf ^G' ] — GiG| 

Radd-ul-Muhtdr , 7oZ. 2, p. 737. 

Article 401. 

^ ^ & [ * C5~G®J| Jr^Sf — ( p* I ^ l/0 ) 

d^lpl^Kjl &)\j)\ ^ t\y» 0*V\ f*ajJ ... A^svlJ laxx^j 
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(£‘r f* ^ ••• 3 •• £ tj V J Aa. tl y .JLalj 

f r J* d,» ^i fy, j. o?*i\ «>i wiMt ^ Jf ,... t&i 

- Jjjlilxll ^lc J ^ljj| J.JI Ijlc liUif jl £| <i) jt jf J 

». [ vrv 4 »io t55UJ| v ltf oJL. jUsuJ|j ; ] 

m . • • ., Badd-uUMuhtar , Fo£. 2, jp. 737. - , , ^ 

r -. •♦ 

Article 402, 

*?—^1 sty* ^ jUt ... j ^ ^ — ( »c.i' i^U ) 

**— vc j aJU e>’ j .., aLo Afl&iJb u£Jjj <yAlsJ| pJU y U^ax 

jf j d^ ^ ^ lit 1*>^03 ^UJf 

• •• LT* J^f ^1 ... j&A «XxJf } Aj y^o 

aaiij| Axl* & K J'^ ^>1 dr^ I^a*^.) .,, ^§»a. (j/° ^ fit 

d*j^] —C-- c^° 

^ _ [ f vi • | va A»iu> <JiUJf 

V UT *U ; Ux^i| — *ta£«]jl j jlfityb (-GJjJl a& } ^ot / 

7 - ^ . [ vr 1 Asvi-e oiUiJf 

^Jbt i j r ^ vytj* JG° ... ^1 ... •>** ^Ji[^ 

jUap^Jf^ J — y Aa^Lc AaiiJ( ^ ^*J|. I—iau U ,j,>jb jU> 

( 3 ^y|'yli> ^G ^ia*. ^.^JU j^jUG* — vrf AsOi^* t 3 JtU| ^_,U> ^G 4 >Ia 

: s * ? f | v a a^Jl* 

Fatawa-i-Alamgiri , Foi. 2 ; j?p. 178, 179; Radd-ubMuhtar, Vol. 2, 
p. 731. 

Article 403. 

I;-i*"® C>* ••• ( o'St *ts) ) Saj ..*. v 5(! ^ ,_**o SI — ( |**r « U ) 

] — j-l\ lj| pi ... IfcV^ ejfe - 5(1 ... ^ J u 3( 

< ... isJI'A (35UJt 

* f Badd-ul-Muhtar, Vol. 2, p; 699. 

e. , * . ■ •* * v . . 

< * . Article 404. > - - *" - ■» - *- * - 

aajV^i 5^, v iu ;.; (^Ji ^ )•., aaG —<r*^) 

ylj^ t^la. ^lupuJf^ J —— \y& V ~AW^ (^j -0 Ajl^ J w^CJ A ^9 

jt .j_ . ,. , . ;• , -• , ., ,...S .- ..[ VrA A»*-C*Wl 

^JJU ] _ ^ 1 ) *'( tsUi li* cl« u j 

! ►» ; • , ' •. -,,,. ». U V -A 0*bl ^ 
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I—s Ji lil JxA3 Ax>\ ^ jufo I to v LiT| ; *i p 3 

y&fo eJ* J_>* j iJeUi.^jaii ^ojfl oAJu*| y ... y^^ c->3fl <y* 

,;, £*i>J y^^ uj^I ^1® s^^xSs ... 5f ti)^ ^ ^ ••• ^t*"^ L5 5 

[ VM - VTA A^OLso JilUf yt> iXU.jllaxjf oj ] — 

Badd-ub Muhtar, Vol. 2, pp. 728, 729; Fatawa-i-Alamgiri, Vol. 2, 
p. 178. 

Article 405. 

p—^ ^ ...J&t V\ jf Jfti j > J ... fjfl y j — ( ^ • d »dto ) 

y<x> Jfj ... #l~* j Ia.U*o IgJ y^i y>U*. ojjj y to yijj %j<\ 3 (^laJf yy 
yUT txi^^lxsw^f dj j — p —fA* jaij U jxc jK\ ^ a!«~x yJl 

[ vr a - vr ) *=&'* 

^4. — *yt <y* <y*y i v-* <yi e?** *« ^ y 

[ f vv *»A*> <3^1 ytf 

Radd-ul-Muht&r, Vol. 2, j?p. 728, 729; Fatawa-i-Alamgiri, Vol. 2, 
p. 177. 

Article 406. 

... cAJi «W ... ^ ... ajfjVl && y?y v^^JU j ^ (^.»j s^to) 

o*o <JA«A oStf ... ^yff aAc ^LiJf jij Lo 

JAtM Jf 6osu gjtjJf oS&f j e y3 yii 

c iy° tlft **k <J£ e)l J &>£ l*ili ^^ftJl ji*% o*o 

O^Ul cJi> yO* ola. ^jXJL ] — fAjlitf ;Ua* £f h p$#&i 3f 

[ f vA 

Fatawa-i-Alamgiri, Vol. 2, p. 178. 

Article 407. 

^4^ ... 5^ o« fl <jj«.. ... ^^^9} — ( ^*V ) 

^f ... J A^yt^ i±J\ (Tj-AaJl Alflii ld-J Hi ,..^U 

jy«el5J| jA\} OJ|*iJu*jU A—SlfiS Hj f+%fy ) {jc)9 

v i i ia. ^y y ... ^ ... y ^ ajJU ^y oai>t^ 

* [ vt*6 - v^r a»a^ *y£> ^ j — ^i(y ^o u^c y ^u* 

c-Aj oif^li £f Ia^oJ Aftib ^yy U ±ju ^ylaJl j 

& i t«j j a Aaiuj j53a v ^ jy ^ui v jt ^yt y 

iii^jujt Uyot y tii U| 3 ^flii ^ iiVi y y ^i/i jf u ^ u t aju 
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J i)lc ^ ^ IjJi ^ j JJ 0 U y oJi^u 

[ | Vy teAo i5SLkJ| ^.o cJi. ^Ui ] _(jliijlj Jl* 

1 ZoM-ul-Uuhtdr, Vd. 2, fp. 743, 745; Faiawa^AZamjm, FoZ. 2, 

CHAPTER HI. 

?UjV! ^ iSijJl ^ eJll)| t_>U| 

Article 408. 

^ v — i« J — ° e>jyJ(l iaib ^*Jl Jjyiyau( ,c. A >e u ) 

6SWI Jif yb *1* ^iAJL to W ] y ^| , jW - ^ y 

[ jy<| 

[ vri o^l v ur <xU ; U*wJf ^ ]_ , 1^1 # ^ 

L57^^ tlo^* ] — a #t &*■> LJ 5 aJpt jfj 

[ l vt toi* o^l v Uf 

Falawa-i-Alamgiri, Vol. 2 f p. 179; Radd-ul-Muhtar, Vol. 2, p. 736. 

Article 409. 

joLL ^ j 4-il ^ v Jk c/^! — ( f-9 ) 

— £c| y Co|^ A^j —Cix Aflii ^J| _JA3U ^3 J *H*j ^ 2 J 

[ t vy 6^1 v-jttf ixU, ^ikJU j^Uj ] 

— v5tf C5^ J AflRj J) pjb jl wiU ^ ^1 y 

[ I y ^ ixxjuo c3^f ] 

Fatawa-i-Alamgiri, Vol. 2, ^>. 179. 

Article 410. 

J ... j ... ^ V^aai ia.^Ul ,-St — (|*|. ) 

— ^-*Jl lil *Ac ^—ay y jyb jX>^j ^JH y^» 

[ yf<4 4s>A-e (jlLUl w-lif jjjtji <xk. ^Un«J| ij ] 
Radd-id-Muhtar, Vol. 2, p. 735. 

Article 411. 

*^)|j J4 J 3(1 U&k^^aiJl iwJlj AOEi^aiJl t ,jSI ^ «--»j j( — ( |*| | «U.) 

... tW» ,^'i j a»^j ^,1 *R»i j cl— ^t yk ; a5j J Uxj 
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v> -£j| J > ... v Jfl «J>—V (.5)1 3 ... g.>»JU w | y&> jf j 

’,'; [ y r4 (jilk)| oJLa._jUa»Jt ij ] — iiflij iiy\ 

,!3 .' s Radd-ul-Miihtdr, VoL 2; p: 735.' ' ' ^ 

* * V 

Article 412. 

ls> ... ... *i#\ ... w ^SUJ| J* ... u^ 3 5 — ( KK »^ ) 

- -U ^ J-flJ ^lc jl ^-xc # L>^ ^ 

• ..i • r ' [ vrr oi^ ^UcblJi ] 

vSJjlo yc I ^xAj ... *Jjj| j^le <***>.^1 ^ *{*£*+^ ••• D** 

sj| ... wJUJ( Ax^i> |^| Ailc aaibf 1 *j ^j| ,,,'^j S ... 

w iU ^ j¥'j^ &)ly ^^ ^jU3| i*— i ^*1 ^b ,»• (jffl 

- ", - r. [ v^r - vpr (3^U| ] — gAj^l 

« ; >. r .. RaddriilrMuhtdr, Voli 2, %>p. 722, 742, 743. r • \ 

* '-:•.*t ; . f . A r ?J Article 413. 

_A_xIjp aa&u aJ ^*»jJ t j —*ai ... y — ( p j r jjal* ) 

[ r *1 &J*J| ij> JLa$\*JG ^UslJ| &y ] 


«... - t. . 


J tV : /. 

Badd»ul-Muhtar , Vol. 3, _p* 306.. 


. vr. < f 


< V>-. ’ ■ ••••..■ - • i< -jt Article- 414.. V. . • • Vi '• 1 ? "• 

*• v *• ‘ 

... &LH^f *aj M , ^J^j( &hs Jw>J| — ( 1&1* ) 

J\ S> v yJ^ v /* 1 W c^e ^ ..•; ^ 4 / .t V* ... 3b» ^ 

Asv 0 ^ jUsv^t »ij J - *^XxJ[ y 4^x? ... aaaJJ) 

[ vri - vrd 

Afliiil UU) dlUj j J^u3| lyjb Uii>^| ^liil ^_xflilj ^^1 y 

^jb j>X^. J — yi y s\j*^\ 

* r * » ' . • - t . «. • 

’ [ I &&£*> 6^1 


V f 

W s 




_ OM C—ij i^yj ,J( ... j (yjJI J* ^\ ^1 J &t\ (J* J 

[ vri A»iu5 ( 31 UaJ| jlIsxJl ^ ] 

Rfidd'-ul*Muhtar, VoL 2 , jpjp. 735, .736; , Fatawa-i'-Alamgiri ,, FoJ. 2 , 
jp. 179!- i ; : . ■ r 


i..%—• 


». 
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CHAPTER IV. 

(•U.^1 HiS tJJI 

Article 415. 

*J J—2rj \ji%3 ... cUJ ... -( |«| d ) 

IV^ is* d* ••* ^ y {**$)**! ^ M **Art'v* ^ ... 

[}a.Ic ^ UJU^jJ| ... ... # < *| y* tit ISJLLo ^lii 5 |^aw> 

?^lsJ| Ax4».a)| ... <Uxj jt isusuo ^—uU> j| «5L*Jb oJl£ ... ^| j| ... w—£jf 
AslLo jjUDl ^b ol*. ^UslJ| c; ] — cL_-*i)b <U-~I£>o Iti J ||t UA-Xit 

[ vi“ - vri 

Radd-ul-Huhtdr, Vol. 2, j>p. 739, 740. 

. v . .. Article 416. 

j ^ o^^-l £* AflivJl uW J( j - (^11 8*ibo ) 

wasJ Jf k£})oS j ^LJ| £aA| Aftii <^1uiu J j «JjJ| «*Jj ^ oJ^Jf j oljadl j 

Jk| C .X) *j«x)|j i&b ^ ^X)J| J Sj 4 .. ^Ij-aiJl *>A| iftib ^l~J| 

^Ub l—uU is*)] I ^ ——jft ;b u’ t^^bwc W c;l i 

^tii J _ <Lo<SJ| d*l <&*> Wjl (it Aafij ^ jxxu $ 

[ i a i iJX oJa. 

Fatawa^i’Alamgiri^ Vol. 2, j?. 181. 

Article 417. 

j! ... (^; J 1 ••• fj—*•* ib — ( FI v IjU ) 

J j t-4 5 fcF° ^ eX^ J Aai>J| yau J J lo^o 

(3iiu i ^iG oJa. ^jXju ^ui ] — ^Ji j ji»Ji ^ isiiJi; pi 3 

t ,. [lA.«*»iu> 

'Fatawa-i-Alamgiri, Vol. 2, p. 180, 

Article 418. 

“ • r 4 

... ... it»;3fl u? J ... ij —( FI A ) 

lit fA-l } J^l ... (^ ...^ ... \j~»o I JU ... ;«X5 J 

J VF J Axvi-se (3liU| ^b ^UsuJ|<>) J — ,... 1**1^I 

'l^xb will Jji ^ iJLL j JU. 

V f ’ [ I A* <3^Ua3| v li> ^G «>1 a. 
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(ti ^>| ^,L$^RV/0 aJ ,,, Aft&XJ 

^li «xL*. yiscJl*^ ] — j*S SI 4^ p ^^Sl Lf**^ a 

' t.t> " £ vp* A®Jl* (jjilisJf ^jli> 

^Lkax+Jl*!^ J —— ^ J ft *J| ^lc (^^1 J f*S *rSI l$>*stX~.J ^xSjSiLo 8j^I ^ } 

. [ Vfc* a»£^ <jj}UaJf ^IK U >G <xla* 

Badd-ul-Muhtar, • VoL 2, pp, 740, 741; Fatawa-i-Alamgiri , FoZ. 2, 

p. 180. 

Article 419. 

iaftiJl ^ e^*V-J ... <^^1 c*^y j — ( |®M *^ u ) 

ka~3 ^ ... (jc^y° { * ... (JUiJb ... ^1 si ... oJaSU >jlslf J$£> ^| ... HSjc 

^b JL, JS —axJl^ J — cto y ... djoy f^yo *a.^j ... ojG ^ A — fliijli ... 

[ vpa - vt*^ • v^r o^Jl 
Badd-ul-Muhtdr , FoJ. 2, 743, 744, 745. 


CHAPTER V. 

S-^' ^ w>U| 

i . .. * : 

• 1 ' *• 1 '"* " v * * : Article 421 . 

*)U> ^ ix\* v Jl &S> Jz£ MyyspXji i&j±M ' ^1 ^4'til ^ — ( pr | ) 

^Ui ] _ V SI «yi LxJ\ &y» .... Ale j ^ SiU til e^SI ... j 

[ J r AxijU) ^^l| L-5^ LSJ$*^* 

Fatawa-i-Alamgiri , Fo£. 2 , 2 ?. 12 . 

Article 423 . 

* . ? /. . 

— l^-* v st y ...jJU ...^*> v jfi ' £ «j — (i*rr ) 

... (UxJI^ ^l| , ... J>ftU| J> ... |*A _, S Jl'j ^i-iJt .,* J iii Uj j i£*> 

JbaJ| jywOjI ... ... lit £jlJ| £ _K*'* 5 ^3^ ) 

[ d - A:sdu. ^UavJtAj ]—- A^^lj aA^) 

Badd-ul-Muhtar , Fo?. 5 , jp^* 493 , 494 , 495 . 

. 

Article 424 . 

&*j aASS Alj^la*J| &xj jxu p) t^^.ii ^ ^,1 ^ ) 

^ $ &xnSu*> | ^U>».#Jt^ J — A^vfljj uAaAj AxIj- 1^1 SI 

• • f •'. Badd-uUMuhtdr , Vol. 5 , p. 495 . 
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Article 425. 

— ujJU *j>yI y ... wjl j 3f^° — ( pra ) 

[ arv i^Ju> LU^Jf ^1$ *JA ^lyi^xuJ) ] 

J^l ^j 5 "^ u-^l ^ JU ^ aix> C*>A j v $| ^ J*J 

[ LUyi ^ o>JA ^lA ^li ^Ui ] — jc«3o 

Bahrr-ul-Rayek , FoJ. 8, p. 527 ; Fatawa-i-Kazi Khan , FoZ. 4, p. 443. 

Article 426. 

y ^xJi *>*yp Ujii j ^>0 aJu ^Lj y — ( ) 

j a-ii’J jfJj JU y ^Jtyi y* <itf£ aa*iA ^ ^♦D| <J*i v»IU 
jUswJbJ — 1^5(1 g*jy j uwflij ^yA {^ 

[ a®i*> LUo^Jf ^xlA aJA 

Radd-ul-Muhtdr, Vol. 5, pp. 493, 494. 

Article 427. 

lil ... y ... 3>F-i ... jHVt J^° u>Jfl ... y — ( pT V ) 

tyyt *-£1^ ^ y g^ ja 

„ ^i».j^i5 j — w y» y j_,5(i 

[ ^v a»i-^ LLyt 

— a,*ib ^ alii. ... t^ j ... ^jAaJi gjj oAc aJU ^ ^ 

[ r^A iJtf er^ 0 ^ 

Fatawa-i-Kazi Khan , FoZ. 4, p, 437 ; Radd-ul-Muhtdr , FoL 5,p. 348. 

Article 428. 

(^y+*> ] — Uy« lK ^jcty! 3>»j y *!>*• ^yi j t-jjfl — ( r^r a ) 

[ I.|£ asJA U>yi gU» AA q a»A^ buy! ±J$S 

^lii] — V J| iSiijS J ^jijc jxij j | (*^l J u V*i o* (_Ti 5 ^ 

[| | *jc asJus Lj^yi 

ajy*j y ^yJ t ^Jf .. j ... 3 ^ kJ^ 

£ a r a I ^yyj — 

Hamani , p. 469; Fatawa-i-Alamgiri , Fo?. 7, p, 104; Bahrr-ul-Rayek , 
FoZ. 8, p. 528, 
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Article 430 . 

tAc ij (j)! <^♦"1 j Lol«Js y\ Oji &AAU ji j (t*r* ) 

[ 4. 4 AaJue LLe,j| wUX ^-xiU ^L. ] — »An J) Jt _) Jtc i) jJ 

Badd-ul-Muhtdr, Vol. 5 , p. 505 . 

i ■ 

■> *. ' ^ ' ' l 

Article 433 . 

axjI ^jc ... ^UJf ^lii £& S ^ fSf if— ( prr *^ u ) 

... j ^ <sJ AaiJiJ ... j jt**H ... *-*^1 
a! jf y ... diix)| ... v-JUlf ... (j*i& u* if j (*^ ••• -J 

[ vfr c^KJf *1* ; lx»Jf^] — AJk^U ^*3 sab) g# 

Badd-ul-Muhtdr , FoZ. 2 , |). 742 . 




j 


■ a;: 
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ULr^l J ^3 

^AA^Jf J^SVSvJI j 


CHAPTER I. 

SECTION I. 

LjJail^i J i^JI ^1 J ; J) J*aAj| 

Article 435. 

mXe «u*J| yS ] — j ... £**“'j — ( ffb ) 

[ rr A <5^^0 A^J| v Uf <Ua> ^xxjU J^jUi -p. r 

— 6t<\ &=Ju> A^f v lio ^ jli».Jf jj ] — £oJf JjAaJ^^axaJl a f 

£ r^* AsdU) A>^jf k T j , I> <ji»xU* ixLa^ 

R“anz-ud-Dakaiq, p. 3^2 ; Fatawa-i-Alamgiri f Vol. 5, jpp. 228, 230 ; 
Radd-u l-Muhtar , Fo/. 4,^?. 559. 

Article 436. 

yixwJjjJl ]- e^XJf ^ gjW| j J=*Jf ^ -(f*ri |^Lo ) 

<u t J| V U> ^—U. Lc; t^Jlf ^,U>* — |. r a*uu3 £**J| ^Uo ^JL> ^—JU. 

[ rr a <s^iu> 

Durrul-Mukhtar , PoZ. 3, jp. 102; Fatawa-i-Alamgirif Vol. 5, jp. 228, 

Article 437. 

Jliyi ] — sidjf ^ u^aif ^ ^1 aWJ — ( |*rv jf^U ) 

[ | Ayi^> ^Lo £»L» .yU. 


15 
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_A*^| J aJ j&}+) I &i {j*y 

^ [ rr* ^jwcl^. «xIa. ^>CJU 

Bahrr-ul-Rayek, Vol. 7, p. 311; Kanz-ud-Dakaiq, p. 303; Fatawa-i- 
Alamgiri, Vol. 5, p. 230. 

Article 438, 

^G aJU.yxLjft ^xc ] .— LLm ^jjJi c-kAJ ... &^l — ( pr a ) 

[ r ♦ a • r • v *—sJi^> 

y^yi J — ^yAJi j GG| p'Aj j 

[ f*. a <*xd^ ax*.J| <^G jIa. 
Kurat-ul-Ayoon , FoZ. 2, pp. 307, 308. 

Article 439. 

»iiu ^ aJj^ y j Jl^ aJ »v5l»* ii£j+*J| j ] — ( ) 

Jkvj j viUL*D| £^~t? *$l £ hi oGc !*•! ^ ij+z aJ *y,> J*®^! — £y° 

AxJUs Aa^I ^jG ] — Jj-«Aij| ScjjJSJI) JkJ jf A**J| j ^A)| 

[ r r a axO( wGT ^la* ikV* 3 — n* 

< - SajC } L5^ l$$ 3 •-- aA} c>' &Ga/ 0 J C5*y^ (jt CP A ^ AiJcG J 

^Uo^cL? — r r a &«)| ^>clL C5^ 3 ' 

[ rv9 <u*J| ^ £4^ oJa* 

Jaivahir-i-Nayara, Vol. 2, p. 14; Fatawa-Alamgiri, Vol. 5, p. 228 ; 
Fatawu-i-Kazi-Khan, FoZ. 4, p. 279. 

SECTION II. 

loj <Ca& JjsO LJ ^$1 

Article 440. 

axJuj A>y| V U>' ] — g)5U. S L>3 ^lAJl &a ^ — ( pp* »^Go ) 

[ rM aa^Ji wlIT ( ta 5^*^‘ c <i<y*^ — iri 

Jfjt ... ^Ge| t\Aj aj UftlLo jf aJf ^aj ^| a!LS» ^ ^| 

V ] — <U~aJl Jxj ^ ^.jJf ^UiiJO ^ i^a)| **j aj Uillo (Jf aJ 

A>^| i^lio txJLx ^Ui — ppp &sJu> aa^| ^Uo ^iG 6.1 a. 

[ rrs 

Koodoori , p. 136 ; Fat aw a-i-Alamgiri, Vol. 5 , p. 229 ; Kurat-ul- 
Ayoon, Vol. 2, p. 323, 
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Article 441. 

Jl Uii a*1| \,=u s j _ ( ^c, ) 

[ A d »ju5 dJl*. 

^i^JU ] lAjJUj AwJf 0x3 & Ufilbo ^xj J ^UU <S* ...j 

[ r m yJSS dLx 

jLx Ajjjjk ] — U^ajj cUi UilLo ^juj ^f ^U] ^ 

[ r *11 A»iuo £^J| ijiif 

^bc^x^rli w^j ^>1 ... ^~5j U>© JLxj 

aa^)| ^ji£f — rAr asJus X^J| ^JSS ^ oJA. 

[ rrr - rr* 

Jawahir-i-Nayera , FoZ. 2, p. 8 ; Fatawa-i-Alamgiri , FoZ. 5, £P* 229, 

230, 232 3 Hidayu , FoZ. 3,^?. 269; Fdtuwa-i-Kazi Khan , Vol, 4, ^>. 282. 

Article 442. 

lilUj J^ajf til ^>1 pliJl ^ AiajUaJf ^| ^ — ( fpr *etc ) 

t if Uf jLai>J(| iXa^j ^Jto <UaA j^3U J aJLaj ^Ccf ^ AiU. jLflJf t^Jfct^J) 

C>^ J^lsvo jUajt (J— *£o\ ^1 j fjptdlj j\ ys»£J| j (jojW £^_pl 1 r fcA J 

\2$ ) ••• ^1^1 Id U> _3^u V^lPl (3*^ V* A I 

^6 jlx. ^IjA ^.AC $^3 J - <Me 1^1 ^ 3^ VjaS* 0 

[ rrr - rr I oJLx ^^.>X*JLc ^^UL?_pr« asu^ aa^Ji 

t*J iax» y a Ap li^Ao —i\9 ixs it ixkxj y i£l+j y UuU aJL» ^ y 

*) ^ U.vt^^t ^t ^Xc J^l ^t ...j ... j ... uyAJ 

«y*j l^xs ^^>yi ci>^ ... e/° le y J 

- rr d ^ : 3 ^la. jUAJI ] — &y* 

[ rr l ityll 

Kurat-ul~Ayoon , FoZ. 2, j>p. 320, 325 ; Fataica-i^Alamgiri, Vol. 5, pp. 

231, 232. 

Article 443. 

J^JllAJ jU| ^1^1 J ^1 ... }f ^ cl j — ( |t(er ) 

—. yjJ jjJ li^o jl |^w.w y U i.3 (J.^-iX3 , p t &*A ^1 

^j^lA «xL^ u ^Uij — f -1 r Asdi* A>^’l | £jL. c3^y^ ^^^1 ] 

[ rr a ax^jI 

Bahrr-ul-RayeJc f Vol . 7, p. 312; Faia«;a-i-AZam^m, FoZ. 5, p. 228. 
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Article 444?. 

— <Ulftj j ,., I - !;b ^*>1 *-y*y — ( B'jlo ) 

l^\XJ w*A-AJ (*) 1^1 |<^ — $ ... y& ) 

l^C} ^| <3j> ‘i «M *ti\J ^viSjft £ —U| ... j ... 4 ^A>j ^1 j,su ... ^ |j| U| 

V U> <xL. ^Ui J| ] — U***> J^\ J |^ Udi>ik| vtj y eMr^ 

£ m • rr* wU? ala. ^ ^jXJLs — r*& <**^1 

— «£xdl vSa®. 4 ^ J 5 ^A l+£x/o vJ>>^ jU> ^ j 

wli) ^<IA t>i^ ^j\£+)[st &*\jLr0 c^Ur aJL* j'IslJi ^ J 

[* rr* 

Kurrat-ul-Ayoon , Fo£. 2, jo. 335; Fatawa-i-Alamgiri , FoJ. 5, ©p. 230, 
231; Badd-uU Muhtar, VoL 4, jp. 565. 

Article 445. 

c^° J>^ er° f—Si II j *\y. \ y e^l e ^' 0 ** A — ( PF* ) 

j^aJj Jaj ^ lit LoU o/nJ} ^aJi |a| ... j(^j ^ ^ ^jaJl 

—*> J — y &**> ^aJi jffyjU 

[ rrr *&&•* wiX^ ^xli. 

^Ufij| l-^j ^ lit J>>$ ^ u;^ f —f* ^ #jljJl 5 e^^Jl *^c e^® c >j*)| axa 

Q t • v * 3 * ^ u-^Ui aia* ^aJ| J — <Jj*> y jJL* aiu 

Fatawa-i-Alamgiri , FoJ. 5, 234 ; Durrul-MuJehtdr y VoL 3, 2 ?. 107. 

Article 446. 

£)|ja. ^ J| J-^ vil^lj - ( jrjcij JJ^Uo ) 

— ^ ^| * 4>iu3 ial*M ... 1^1 j &Ji*6jj 

jjn^oU. <yU. j^Ui — |. v &sJu> a>^J| ^U> cJO jtiitJi ^oJ| ] 

[ rn* 

Durrul-Mukhtar , Fo£. 3, 107; Fatawa-i~Alamgiri } VoL 5, p. 234. 

SECTION III. 

Ju^Jl <d ^jso wlJUJl Jl^i)| 

Article 447. 

y % y u 9 ••• (J^ 2 ^ ... Jfiidt ijjfj &) ^yc &x4 ^ — (fcjcy ) 

L5 1 - ^Ju ^3 P V J| tic ^jJ| , ^J/} (JA^i ^yO (Ji 
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£ ... sJiJ yk * $ ^| 3 , kij 

... jt ... J i^x*L~c ±J y jjJ 3 - <fcc^x> *j y jjjj y ^ j Uj _Uc 

* 5>l **j3 3 ... ^ ... toy *0 Ij^suj ^| *xj J* J 

^G *U ; UA$| ^ gy ] _ aJL* <J Ji y y3 J a*J| ^b* y^Jf aJy | 

a^Ji ^.yijL: ^yb* — p7"* - rM i^j| V UT 

rr* - rrA ] 

Kurat-ul-Ayoon t Vol. 2, pp. 329, 330; Fatawa-i-Alamgiriy Vol . 5, pp. 
238,239. * ^ 

Article 448. 


f* VS 1 ±*>\ J* j - 0^3J yS &) ^ »^Uo) 

... *)yj ^jLAlj px> p*Ai£ cm 3 *s* wfe f* J -) **0 ^ ^ 

A*Glo i^Jf jjG ; LLkJt joJf ] — ixi\ £f fj j ... [)x^cy auavflj J 

[ rr* - rr9 a*Gu> -u^Jt — i *r 

Dumd-Mukhtary Vol . 3, p. 103; Fatawa-i-Alamairiy Vol . 5, pp. 
239, 240. 

Article 449. 

U o^l ^ W t^aJG &JUt U| . g,x^aJ| ^ — ( ^1 ) 

— S —C 5 I — *1** j ... v 5fl ^ 3 a—a>j ^ 

«^Ja. ^yx*Jls ^yi) - 1 • f &.vJL* Ax^l V UC *±Jb ala. ^UiuJl yJ| J - ^-*flJ 

[ rr* - rrq *>^1 t-.lb' (j***U. 

DurruUMuJchtary Vol . 3, ©. 104; Faiaira-t-A?am^m, Fo?. 5, pp . 
239, 240. 


SECTION IV. 

u#’ l#* j-V' 0 ^* 


Article 450. 

ili-l ^o y) j t9t ij^lo ,Ujj| £* " t £ •*>yI ^6 — ( pd* ) 
oJU. — I .jc lxJl*e Ax^J| U.U 5 ^JG *xU. ^UicJl 

[ rrA - rrA lt^ 0 ^ 

^Jt wGT ^G ^ C> X* ] U ;| ^ i —£*^ t ^ 

[rrA a*Gu, v l^ ] — rrA **** 

Durrul-Mukhtary Vol. 3, j>. 104; Fatawa-i-Alamgiriy Vol. 5, pp. 
235, 23d ; Kurat-ul-Ayoony Vol. 2, p. 338. 
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Articles 451, 452, 453, 454, 455, 456. 
aA'jJl ... ) — ( Ft 1 - par * - pd f Jbtx> ) 

iJSS g\j *>!». yix*.J| ^ —£>^1 juaa. ^/o 

l-'l ^0>J| ^U> .. 0 ... aLoUi _A^aj| SdbjJ i^J| — (i $ *j A>^Jf 

*3** H C*-(^ ^| j ) ... (3^ *U ... 

( rra £^J| c.U> u^lA ^JU. c5r j.C)Ui j^tli — aJ^Lo^i^j ... 

liliy» A>$ ... j ... , ,.j ... ^A^AJl W| i>ak.| i&yQ •••J 

A^s^lj ^ ^jl ■ky^O ... ^ jl^l ^ O^-^ 5 -**^1 

—(jc>" y uj ^ ^^... C5»^yi *k # ... cy^t & u^yt 

4"^*? • •• sSbo f^c A>^J| ... j ... H 3 

( m AaajU) A>^)| *Jio (j^/ola. ^ ; iUU L*» ^^1 Ali A£Lo 

— ^t- 5 vy ^ y **yi iy4y i^y j) i**i v^ij a*a^^3 , i ... j 

(t*r * axJuj «u<Jf ^_,U> ^Lo <>J^ ^5 iy | ^2cuJ| 

U*if J (iT* ••• (V aR ' /0 CS^ *T**JJ^ Ajf^l ... J 

£ 

j! J ... y Wy ^ u^y J 4/*^° fj*+! 

^joavJI v*Al«x*>iy^ ... ajjAjJi |^sjUa .. j ... ... gytLaJlj (-yswJ ... 

&yi v ur jii *u ; la*i ^ $y ] — dJV-st ^... ^uji? e^.i ^ 

[ rf®* - rr^ ax^jus ax§)| ^UT jJU. ^. ; jXJU ] — r- n°* 

Badd-nUMuhtar, Vol. 4, p. 566 ; Fatawa-i-Alamgiri , FoZ. 5, jpp. 235, 
240; Bahrr-uURayek , FoZ. 7, jp. 320; Kurat-ul-Ayoon } Vol. 2, pp. 340, 354. 

Article 458. 

I/O J( A^.<XS ^ ^aII v_LAy ^ A^J| ci^i ^1 ^ — ( pth ) 

OO^ ^1 J Ajm oJ« l t l> y ^ ••• t5^ ^° 

<3»JU»f ^1 J ... A>.j! (3*°^ y ^ 

y*>) ^Ha I aJx^j ^ l»jt5 ^1 1 ^5* ^ *4^! 

- |* d AsJu> A^ll JsX ^Jl3 ] — U«,J J£ ^| Al^aj ^ ^ILo 

[ r j£* Axii^> A>yi txLa. ^.^^xJLc 

Durrul-Muhhtdr , FoZ. 3, p. 105; Fataica-i-Alamgiri , FoL 5, jp. 240. 

Article 459. 

v ^Jf j <3xu~x> ^ Aj^JI cri*^ *^\*> ) 

[^ | •«) AsvJL^ a>>^)| J — <—aA|^J| y a) 

DurruUMukhtar , FoZ. 3, 106. 
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Article 460. 

— dJU UX ^yAJ JySU $ y — ( f <1 • *:>U ) 

[ I * & £3sJlo £^J| wU> **Jb jJLi. 

Vurrul-MuJchtar , FoZ. 3, j3. 105. 

Article 461. 

J b! (^>Aa!l tii p^a^Jf ^qj y —— ( f«*j f g;Lc ) 

£ TTA <*3aju> A^J| v ur ^<U. tUa. ^.^xXJU ^Lii — I a *xjLo A^J| *>JLa. 

Jawahir-i-Nayera , FoJ. 2,^9. 15; F atawa-i-Alamgiri , Fo£. 5, p. 238. 

Article 462. 

C*> teJj ... y^sJl lJf* — (fir ) 

>Laj j*aj jb — | a£U j^lc I y <JLsjf {J yo L».~J # 

^I ij <0^ A .,, <*J ^ j) b-tflp s\^>y y j 

- 3jC\) i^yc £vl*b p^a^J} Ax^Si *LdJ ,>AJ AuA^^Jf 

iUa. — pa a a^Gu? A^Jl w^ <^b lU^. ^LAJI ^jyc * j J 

[ rrA - rr$ 

Knrat-ul-Ayooriy Vol. 2, p. 355; Fataica-i-Alamgiri , FoJ. 5, ©p. 
235, 238. 

Article 463. 

<UA ^ J ^*J| (^*^1 ***11 lil y - ( p'lr ) 

13) (_£•! ) *!{*>> I ^*5 - ^J-xiJlj - f^jCjA I - (JkxJ j fjyycyjJt f^S ('jOjisiDf 

I4J w*Aj %j ,,, A*il£jb &^y3 J Aj^3| ^IxA ^ L^>^l (J^J[ 

JWi hsu Ua^aJ jJ }<>> y ^xl—JJf ^yo £&+J ^! *X=w j JLji w£liJl 

- r<5 v ax^i Xj* ] — sb~ *j±* j g^yi 

[ r^f - rp* A>^f ^ ^Ui — rd a 

Kurat-id-Ayoon , FoL 2, j9p. 357, 358 ; Fatawa-i-Alamgiri , Fo/. 5, j*p. 
240, 241. 

Article 464. 

-P j W Sj ... S ... j — ( ) 

~ f *V f wlio ^Jb »xIa. ] - i^b: ^f^-Lc 

[ rj«A A^buo A>^Jt wbT 

Durrul'Mukhtar, Vol. 3, 107 ; Fatawa-i-Alamgiri , FoJ. 5, |). 24?8. 
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CHAPTER IV. 

SECTION I. 

yb j &x*cy}\ L ^ I 

Article 465. 

- £^*XJ) jjyJjAj ### O^t <l$^t oUatf tf| &\*6y$) .-( p*Ja JS-il* ) 

[ PM toJu* LAtfjJl wUT oJU. tyJljiljXuJ) ] 

Bahrr-ul-Rayek , Vol, 8, p. 459. 

Article 466. 

K&° f^ 9 ... £^7^ J _ ( p«j«) JJ^U ) 

... ^ ... y Uxft-wJ , 4# Ua. &) t ...J ... uo^o j ^ 

UU^I v Uj J-Lx ^Uaa.J| ^ dJ>^ ^ Jbli 

[ par 

... j 50 .>*♦* o' 0 J ... J*p u** f^o Jf 

&j ] — 6*1*3j| ]>aw.u kiAUj Ai ... *J| MUfjt ^1^30 *«j O to ... ^|j 

[ \*6A - fd V <^Ua0 LUjJ| v UT jJLx 

— U«^ aj ^il y J J ... ... ... ... 

[ f f q &&JlM 5 ^slsJ f ^UT ola* ^U«-J t J 

... ... ... Aa^J &Uf i yc^ J+G ajla*| 

[ pa a a*Ju> <j**^A i>Xx jU»-J| ar^L ^ 

V IK gtj ] — 6*];* ^ lil ^ IM ;.^»J $ 

[ pf r LUopf 

Radd-ul-Muhtar , FoZ. 5, #p» 119, 452, 457, 458 ; Fataiva-z-Kazi Khan , 
FoZ. 4, p. 422. 

Article 467. 

— t£AJi u^aif 1 [U^j ( &>sl~ J|) — ( p^v ) 

£ ppj AspJud ^axsJj »*J0 «xLx ^u|^A j 

Hidayah , FoZ. 3, p. 341. 
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Article 468. 

-j’ '■^5 oJ^ ... u-£xl>J A fcA* ) 

[ paq ^<b ola* ^xcJ| ] 

Bahrr-ul-Rayek, FoJ. 8, p. 459. 

Article 469. 

^UxcJbj ] —^j^JU Aifjii-I ... ( ^ ) j —( je«n ) 

[ par ixjus bLc^Jf »>1 a. 

cujj ijU.| ^t ^.Usvj y ^ a±^I oiii d> ; l> aJ j aJU y+xu ^> s \ j) 

J ax^slo LLcp | *_,Uf jjU» jJL^. ^.^akJIc &)** ] — J^ f 

Uadd-ul-Muhtdr, Vol. 5, p. 452 ; Fatawa-i-Alamgiri, Fof. 7, p. 64. 

Article 470. 

... *? vi #^ 1 L5* 1 - "V - 1 ••• ( t^°)i — (t 67 * ) 

[ aatiLe lu>Pi ^ur ^^civ yi».ji ^ ] — iii 

Radd-ul-Muhtar, Vol . 5, p. 452. 

Article 471. 

Uil j ) ... A>;^l 1 *>xxv Jft ... A^| \js6 Jf j — ( f Jfoto) 

£)t^ (XUk ^IxlwjU Axil^ KSjyo jju gjLkJI j£*J 

(pfl* AAouo Lbepl 

ijUyi J*f j—x^Ji tit j^su Uii g ; Ujl ^Usu 5^0 J* <y j 

^ipi *3^13^ 5 ••• *i^i ^ y o>Ji ji &>yj^*i) 

AX*ax ^>Aj y^J\ u U V^aa.) j^a^l j u^^l 3^1 ^ J *** Cjl ^; l > iJ ... 

[ TjC AxUUj bUr>Jf v_.L^ oJU. ] %j¥ Ja. j 

Fatawa-iSirajiah, FoZ. 4, p.423; .Futauja-^AJam^m, FoJ. 7, p. 64. 

Article 472. 

^ c; 1 J fc’Ul f** ** .±*UJb),xu j — ( pvr *>'* ) 

i 3 A.JI ^1 J ) Ayo A> ;) J>ipJ ^1 3(1 A—ite »^>^l > 

LUjJf v u? jkL^. ii — gjl^if! ti^l si$ l<^ I ^*^1 

bU^Jf ^jo < xL.^lLsuJ|^ ] — a3U* JU> 1j — ( V AxULo 

[ jc^r Axti-e 

Fataioa-i-Alamgiri, Vol. 7, p. 64; Radi-uUMuhtar, Vol. 5, p. 453, 
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'Articles 473, 474. 

— LiU y ^ f^oU ) ^Uli J if , — ( pvp - pvr ) 

( ^jc A»i* LL^ | l*L> £jl*i jJU. 


... UJ k ( **j aJ ^f jf — <J*i aJ ^1 *!r>) ... i/k* 

... & ; fj &) ^Cj ,1 ... Ijy'^O y\ L*0 JjliJf y\ ... AX Uy J.UL Jft 

A+j i^i ^ y AJ {J* jl AX*^ jJ yJ ^Xa. y aJ 


[ r\ A - ri V *sx!Lo Lupt v txf ^ 


r 




Fafau>a*t\4Zam0m, FoZ. 7, p. 64; Tahtavi , FoZ. 4, pp. 317,318. 


Article 475. 

— AX-3 (JLlJf JU^Jf 4>Jj ^1 ... (Ju^»-0 — ( jcyd ) 

£*^1 yA*. g.XXA/0 J ( (3^Jf C^Jf ) - \1±A^ y La. JLlsJf ^y'y yJ 

L/° C/ 0 ... ( c5^kJf J I Cl)>Jf 'Z^*y ^1 ) - ^.xiU* ^*4 (Jills 

[ jc^ d LL^J f i^LT ctL± jlxxuJ f^ ] — | 

jL.%) y { jS^ L*AoJ ^1 j ... aJ IaJj ... ... blj 

LJ A>^Jf ^L* LA**.! dJ* ^ ^ixa. U«3xJj ^1 y l-4^ixj AjjAOjJli CUX^ 

£jU JU. l ^xC)U ^y\li ] — AXJ^y it>\j ^0 L{AX> CL,U ^Jf AxSa. J ^tfuai 

[ *jd Asxi/*> LLsjJf 

Badd*uUMuhtdr, VoU 5, p. 455; Fataiva~i-Alamgiri, VoL 7, 65. 


Article 476. 

»;Lc ^ ^ v£j-)i jU cuxj ... - (pVT ^L> ) 

— U £ Oj&i Alf J .. 0 ... *jso J A^y* u 5 J ajf CAJ 

[ A».&»0 IjLspI t.Ui’ ] 

*—Atj! Aif J;*J Ajjf^ ^La ^ ^f ... IbjO ... ^ J 

[ *1A Asv^ws IvL^Jf <^L> £jL» oIa. ] — ^J| sAj* ^X4>A4Jf 

j*)) ju*f {•>*aaj ^jJ ic lK ...yi^i ... j 

^xiJ| u ,* ... ^jty y ... A^f^-* ^ ^sv.-J| il*c ^J| \y=U 

LUjJf gU iila. ^jUi] — yU| Axiis ^f «XswJ| ,Lj ^1 ^L^if U Jf 

[ ojA <S»w*U 

Radd-ul~Muhtdr } Vol. 5, p. 463 ; Fatawa-i-Alamgirif VoL 7,p. 68. 
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Article 477. 

.. ) ... jd—Jl ^/o ... i2+9s6 ) ( pw Jf^to ) 

[ r\ V *»>*-« bl^Jl wlIT f?l ; ^jlkaccb ] — 

v ur e *, ^4 a,iaa ] _.;U ... ^ (yJi-jD ... ^.t )aJ j^.i y 

[ »j/jc A^i*> bU^Ji 

v llf Jilj aU ^Uaxi] — ^ai iy°'^b fX-X> (If' 5 }* >il cr e ' lI -^l ... 3 

[ r t v A®J*-o UUpl 

v ur (j^ctA ; lisuJ|^] — iSlojyc jjsu #S# *J^ 3 

[ pAa As*i-* l.upi 

J ... ... CJ 5 ... ^ a ... ... C.SW 

[f^Ad wbU aIa. jlix^Jf^ J — Ax>j^ A*jb L *jj jij ilx< ^C^aju 

— I^Uiel J AXKj ^ ^ifb J| J^l ^ ^ * 

[ »jyje Asvfi^ bUojJl jjK aJa. Aj|XA ] 
U^J| i~1S> gJl \j »>1^ Aj|AA ] —AJ^I b^su Jl ... j^aj jf j 

[ ijcf Asi-o 

Tahtavi, Vol. 4,p. 317 ; Hidayah, FoZ. 4, j?p. 641, 674; Radd-ul-Muhtar, 
Vol. 5^485. «•'._. 

^ Article 478. 

o >—*j ^b viiJj j aJj. y Uu^ J^*aJl a-x^i (/ 4j— x~j j — ( ^va »Abc ) 

* i . * - • ' * 

[ ^jL» i\La. ^cjxijlc ^jlo ] - Jj J lM A) ^t**>*Jl 

b*^ ,| y^Jl S'^Xa. JU u * UV ejb* v-,>Jl X*J U'| A^| 

r <j|c < ? ^Av ? uua^Ji ^,Uo r ^>1-^. ^Avju j -— aJ^ dj;b 

-0^1 j L^Jb ^ Aw^Jt 

£j*jA AsJus IjU^J ' ^Uf £j|^ iXbx ^.^Ikaxir j 

^ibo ^3 ^;[pl <^b<J CU~J aJ^J^C Aj^O ^ CL.>J I ^*J JxAj 

[ pt A AsJ^s bl^Jl wlx> ^lisw)b; ] - d^Jjl JxL J^Xa. aJ 

ax^P aj JbJl j** % j ... j* f> ^r 0 obe lit 

bUopj ^j^clA txl^. ] — aJ^ dj>X ^b AJj* ••• J^ 

[ Aswi^c bU^J | wbo £)!^ aIa. AjIxA _ J6<5 A A»^-# 

, Fatavca-i-Alamgiri, Vol . 7, p. 64; Tahtavi, Vol, 4, p. 318; Radd-uU _ 
Muhtar, Vol, b,p. 458; Hidayah, Vol. 4, |). 642. 
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Article 479. 

... *♦-» ... j-i 3 \ ^ y+Jl ^y^ ... > — ( t*V* ) 

... xJj^> ^ ... &i ... y\ ... &> y**i ^>b 

{•fl y ^<*1 ^1 16' ) ... 5 f *ri* J *JalA ljl ttf j ... *£l* JjJ»j 

[ jcdS - pdA LUpl ^U* <*1 a jlIa*J| Ay ] — 

Baii-uZ-lftt^ar, FoZ. 5, #p. 458, 459. 

Article 480. 

yj* *UJ^ i## ^iyi <-U^ ... lf* c &) ) — ( t*A • ) 

jlkxtij ] —• Ua|j Uj^swxu && * •••-> ••• l^jlij ^64 j l^Ayflxu oiliu 

[ r t ^ " r I a &&&& bUepi w^> £l^ 

Tahtavi , FoZ. 4, ^jp. 318, 319. 

SECTION II. 

A4^ jj(S*u«.l ^ ^'Wl jJ^si)) 

I «• # 

Article 482. 

—— ( ^ *» b »+)b jJ&i <f ••• ^ ,y*jk : L jJ| y) — ( pAP >*$bb ) 

£ «|V|6 &xJu» iil>cyi) oJa. £j|6A J 

r 

SabjJf 3 f &;!pl ^ e;l 5 jUl f±c **JiJb yy?o) 

[ j^dr bLfljJl wbo ^*Ia oJLa ^U»J| Ay ] — Axl* 

Jas(.J ( 0.J f\J| ^JUaj a|jJl Uif 5 ) &U:b ja 3 j»J lil **JU| j]$\j Ax*^f 

[ f*ld £*vLd LLtfjJf ^11) { j f ^c ti. 61 a ; llxvjl Jj ] — ^ljjb ,,, <y*y\ iM 

Hidayuh , VoU 4, p. 674 ; Radd-ul-Muhtar, Vol. 5, j?p. 453, 465. 
Arttcle 483. 

^ 3 aJU j ^JU J^i ji^i ^ — ( pAr *-l* ) 

^3 L^U 6 $j (M ^JLxil ^xAj <«ujf - l+fiuj ^JjJIj 
[ &&Ju 5 bU^Jj £> 1 ^ 6 . 1 a. ij| 6 A J 

... ^-LJU y « 3 j^J jjlx ,£*Jjj ^1 y 

*..J^ j^y AJUj aJLo gX^SU U*6 aJ( fe*y\ ^1 y - U,0a jOJ ^ ^ijj| 
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... Jf . j\£\j ^>j*hj %j U^*j aUii 

tl> ^ ] - l>OjSU y j\ ... AJL^Ji 

[rrr-rrr LU^Jj v ltf 

Hidayah , FoZ. 4, p. 646 ; Tahtavi , FoZ. 4, j>p. 322, 323. 

Article 484. 

aJlo ^>° - ( w^avjj ... all* ) . *}aw #tt lii — 

- KS*^ C^° c»*^ J 1 3 J J^l Jjtlj a^J - AJ^I ^Jl 

aAi aJ ^ aJ l* e/° ^ ••• J ... to Jf^arl JUU 3 

tUjJi v ur u^ia jf w; ] — aJ ; ui ^j| aJ^j jui ^ 

[ PT V • p* 1 * a»io 

Radd-ul-Muhtar, Vol . 5, pp. 465, 467. 

Article 485. 

*aJjJ| cK jXjJJ 9 ... J )j+c 3 i±jj) A-du ... 1^1 — ( ^aa jf^to ) 

^I ... ^ (J^ x iLu Jf OuxJl ^,1 ulojl j 

to I - I iJti o^* 0 ^*1 1^ J ... Ai*£».> c_lxu^f| Asi'O i>AJ 

J -IjA oaftJ ^A fi ^ <JA^ j^Xx> a^l ... aJLol j ... a*tto ^aJ ajj^li 

<-Wl aAjJI tiAfiJ Ax^J’ (JA^ ^ jjjLjJl 

[ Fl^ - Md tU^Jf cr*^* ;tIsuJl ] 

e^L *2 oU ») ^"° ^1 a 6 | tUr j c;^ cr^ 

LU^Jj <j**lA *xU> J — ^JiJ| eiuaj ^ ^Ic atl( (Xxe ^ 

[ a»io 

^>ur ^,otA j j j> j *h 3 tJtJj^l ^ 

[ tt^Jf 

Radd-ul-Muhtdr, Vol. 5, pp. 465, 469. 

Article 486. 

jjjsuoyi £|jlftLo . aul*!) j\ j a^at^a lal — ( i«ai ) 

^ ^ f v *Jf j ... ^ ^ to £x*a. ali jjtilj c^lA ^,1 - ^AlyXJfo* 

.*. e)l j l 5 5 ‘ ^ ... aJto jL| ^ 

U> j f~A! U a^A-o j ±9S< JS Jjfflj jUl ^ 

Ijl^J) V L^ J to akjto J ^txJt c-flljocyo 

l ^‘JA - Md **&* 

Radd-ul-Muhtar, Vol 5, pp. 465, 468. 
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Article 487. 

^ *) j ... ^ — ( P*v *- u ) 

e>* J U^ ^ j ^ e^f ••• ^ j ^Jf *iJj 

IjUfiJl wtiT ^U»tJ| ] — aa*. alb *Jf ^»xlf 

[ pH - pi a - Md *5^ 

Radd-ul-Muhtar , FoZ. 5, jjp. 465, 468, 469. 

SECTION III. 

£}UJb dU-^Jl ^ C*JU)| JwoiJl 

Article 488. 

... &kj AwJ^f ^ j ... uy* v ?yC-J ... &»*pf CU3X*> — ( jc A A jf^U ) 
yi»Jf dj ] — Aib -5 **>f L5^ 5 <3^1 ^t j - M J g*x> 

[pat - pai bU^Jf wUr ^^cU. oi^ 

— ... & ^t ... - iU aJ eA* c >(£ 

[ 1lA AslL* bb«jJ| O-Ia. iuiU ^o £jf£A ] 

Radd-ul-Muhtar, Vol. 5,pp, 481, 482 ; Eidayah , FoZ* 4, js. 668. 
Article 489. 

' * • * I ; r * • 

... *bJf ) ^iCJb ... ! u » yjJf ... eijj ... ^,1 i •■— ( fc A9 fcU ) 

V/* C5^ bibl ^—SD ^Jxif fjjjO 3^ ^ ^ ^f ... vSa^I*** *£>bJ| 

- /♦—►ili &1 aJ( Lo| l$~iuytxl; )U aIaJIj <sU*ap| L«f <Xj^j| ^1^ 

y»x)| &♦*£> jt j yixlf ... JU a! fif . b&f ... jbJf £*^J ^ 

[ (c A r &&&*> ljl*jJ| JI? ^pxU. <Ua. J — JlJf 

^1^- dyf^> ] — ^fixlf ^jjc ^ l« Jjaxxj ^1 j 

[ ha asJuj tuyi 

Radd-ul-Muhtar , FoZ. 5, p. 482 ; Eidayah , Fok 4, p. 668. 

Article 490. 

J^ ... y*Jf ...^.^j ... ^ ^— (p} • ) 

[ f* A r b( xLx ^UxlJi ^ ] — UUC«« ... aUJIj 

Radd-ul*Muhtdr , FoL 5, p. 482* 
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Articles 491, 492. 

^ g4 U) 

u j ji . iiu~j xui 4^Jt w ;u cUw u, 8j ju , ^ M ^ i 

v* ... ... u ** ijJ ... „iiJi . i±; v<> f) j. j,m^i ^ 

uupi v ur trxU ;U*J, 4j ] — 4^>*J| *^J| gyij ^ iWb dVy^ 

1 ” (C ^|6 . |C^i« ^■yi Q~p 

Radd-ul-Muhtar , FoZ. 5, pp. 483, 484. 


Article 493 . 

fJj'SjPf*} *—itLyJ ... ilaj * 1 *j _(^, r 44 U) 

w*a.U> j^lc Ifik C 1 ^ 1 J ' c/ 1 ^ 1 *4* ^ J J ••• l t*“* a u* ‘““jJy J*»j 

O-JU-I Ule «i>-U» ... aUJ) ^lc AftSjJlj 0 ^J'| |^l» 

l - jLs -pl V u; e'j ^ esjU 1 ^ ] — Alil| u-^U aiuJU lUi JL_*3 u jJU 


Tahtavi, Vol. 4, j>p. 334, 335. 


[ rrt * rri 4 **&* 


SECTION IT. 

I cjU^J ^yi J**j| 

Articles 494, 495. 

A3X^J| 0 5 ^ . . . JXU'O 0,^3 (jj oi*i( - ( j£} $ - * Jo) 

oLflJf ^ ... g^£)f *** j cj aJIo Jf 

Lupt ^ur ^i ; ] — a^j ^ ^ J ^sj\ ^ _ aj^o ^j| 

[ rr a 

Tahtavi , FoJ. 4, p. 328. 

Article 496. 

^xx*xi &L*0^ <£l)i Jr a3Un9 j j Aaa^j AjLIxl* _ ( P9 *J Bi^o ) 

^° ••• 5 t^ 1 ^ Jj £*«> jUwJl ,,,^.. 

[ rr A AsJus bupi V UT g'j <>JU ^ik».ir] -JSof yt 'Jj&J f ^ 

[ r r a tUc^Jj v ur ^ o-Lx ax« { J DJ < ^ 

Tahtavi , Fo£. 4, p. 328. 

Article 497. 

JjUalff Ja. ) vilJi JjUJ lit J^Wl ^ —IftJf j i^ajf j — ( riv 

( pVt* LUtfp| ^UT *>'a. ^Uxvjt ^ - &JLm» 
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to jy Ul^ ... jUl ^ ^3 ... ojJl *ix> *JUv> J JIxlj jUi 

1*11 J ) xiJiMf ^ »•-*■* ta j[*c ... |j| A/Ue| 

( »jdV ljl*jJ| cjtff’ £J|) ^-La^ Ajt^ <Xjj£L* — JflsJ jl*. *> 1 ^ 

[ w AxlSUj Ijttfpl V UT £)[*» ^ta* ^ jx£*JU ] - dJJ| AlxA^xi^i 

Radd’ul-Muhtar y Vol. 5, ^?. 373; Hidayah , FoZ 4, p. 657 ; Fatawa-i • 
Alamyiri , FoZ. 7, 77. 

Article 498. 

^1 ^ ... aJ^<> cX ^ ... — ( ma ) 

aJA^Usw’l dj ] — ^ ^U3 ^lc lil $1 ^ ... <jJUj iJJi 

[ d*V 

Radd-ul-MuTitar , FoZ. 4, p. .507. 

Article 499. 

aiiX^aj ^1 J! #ll y ... *>;|p ^ I ^1 j — ( Ml *^° ) 

... 5 ^3^1^ ... ^ ) —— vi)^-P ) ,.. A'fti 

y»!^l ,,,... ... ... oiUu... JUiT 

AL. (^yo <£J(£}JIj ^Axi U (^<a>aj jl js^Ac c ,(£ to 

[ 1 1 ♦ - t ♦ <j cb 

Radd-ul-Mulitar , FoZ. 4, #p* 509, 510. 

Article 500. 

){*> (it ill - ^1 ;lyj|l ^ f>* ^ K/0 **^51^1^ — ( 6** If^to ) 

A—jAJf %) \f\ o^su ^ 1*^)3 pj jli ... jJtXA. e»>Jl oJj 

wax—>j ^Jjl d .^1 |^| $\i 

[ 1 1 • <Jusx&o ;l^il v Ur tb jOoxJl ] -tV;Oot J 

bjlj ^ ji*) j’l y 

Aa\A.J( ^51 jJ U> *3)1 -t/A» vy^ 

...^j*W| J 5 ^*i ^>Lo U J t waXmJ| |*i| ojjjpj 

] — j)j*y I Jlbxj ... r JU| jJ 

Radd-ul-Muhtar , FoZ. 4, |). 510; FoZ. 5, p, 454. 

Article 501. 

( d y| ^UT^lS tXLa. — (d*| ^) 
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• •• ^ ) 3 ... e^° aj^*> ui?* ^ ••• ... ^ 

tit to* j ... ) av| w** jUkJl V U? jXa. ; IUJ|* ; — ^jf ^ J jy 
_ jL U UJO ^l^xjl l*li Mf>« JL l,alk ^| 3 ... 4J|^ l*Hfe , g^f ^ ^ 

[ A | | &s&«o Ju £jf^ txJs^^U^JlAj J 

Radd-ul-Muhtar, Yol. 4, pp . 511, 571. 

Article 502. 

l^t ^ ^ ^1 ->jU ei^*^ 0 >* j S ) — ( a* r *aU ) 

cr° *t^ ... j ... J jl l^i^o o^^t ^ ^ 

[ A • A <*3^ wU> £>|^ dl^ ^HslJ|a ; ] -aJU> jf JL'Lof Axle <jJ 

Raddrul-Muhtar, Yol. 4, p. 508. 

Article 504. 

... tj^t p~SU ... ... j-^^> ... ... Aj^ja f«*®3 — ( a*j« )<vl/o ) 

[ MS - riA - riv to*u> u^y^l Jjf; <*la. ^.tkxvj; ] - AJOjj ^X) 

—^tjijfb I3lk< aJuJIj ULb U yfc ) A:r^Jf ^a j 

( {jGj\yd\ ^_,UT 

AUjUf^Jj a3^o ^ Ajyf U ^aJ ... ^jj^AvC ^ A>o^j l>Cj 

J aAIAxj £xj j ... d^J( ... A^IAxj ... o^Ol ^J~J| J ... Avaj 

£ A • V AaaXo ;!/*' v U5 <xl^ jl.X3V*JfAj J — <>£lA« ... oiGf 
Tahtavi , Yol. 4, pp. 367, 368, 369 ; Radd-ul^Muhtdr, Vol. 4, p. 507. 

Article 505. 

u^. —*-t </**i (J 1 ^ LT 1 ^ -( 6*6 SA^o ) 

_a^Ji ... Uyt pl~i ij+i j ^ jikcf iiOV j 

oi J ... A^t^Jl ... aJ Lo ^ Aib^l A*yo j ^^I-t v!^ tit ... V 

iy*\ jUJ| ^i; ole A^J lil lx> ... Jiliu ... yjtejJb U^X» J> ... 

^U»J|a^] - ^ ^li ^jU| 4Xj ... yi A* ; xJ? ^J| ^5 r J |Al ... 

[ a * A " A • V AsULo ^[jljft s-ti* ^ 

Radd~ul-Muhtar , FbL 4, ^?p. 507, 508. 
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CHAPTER I. 

j ^fJl ^ *—>Ul 

^ *» — 

SECTION I. 

v _ r eyl A^UI JjJI J-aiH 
Article 506. 

s jsxj f) ,*5 y ij^o Jv ciA> **Ji j^y w j — (4*i ) 

J^vaJi y. jj=|_yi , 11**1 j u" a — y* w‘ ( 1^1 SI (!r°y U I cjS 

jJtyi^suJ| ] — ? ; UA| ^(jJl ej-^yi J Jwasyjll JAj * Ly cyjl ■>" 

j ar | tsJbe LU^yI ^1»> 

f 

Ua^I ... ^LA <ui &JUsJt J ... Jj—*aJ| (/^ CT-^ 

W*jJ| <j*xbL oJL. yis^Jl cjl ^*0 < ^ A ^- 

[ PAA *»** 

Bahrr^ul-Rayek, Vol. 8, p. 521 ; Radd-ul-Muhtar , FoZ. 5, p. 488. 
Article 507. 

BiVAC ^ ^li clxJj aIaa. ^| ^1 — ( d*V ) 

bU^Jj ^/clk jJi^ jUsuJl J *^l S SI J Cfl 

[ pAV 

Radd-ul-Muhtar t Vol. 5, p* 487. 

Article 508. 

J| £j)\ *3A) Jaj ... &J* ... ^ ... —(a-A*^*) 

£ rr y AsaR^ U*5p| J?l; ^jUftwJs ] - L5^ lil SI ... *!j* 

Tahtavi , FoZ. 4, p. 337. 

Article 509. 

„— Jj*aJ| y ^1 ^ &[+* ^1 e)^ — ( 4*1 ) 

[ ^AV AsaR^> bUcjJ| (J^cbx ] 

Radd-ul-Muhtdr , FoZ. 5, £>. 487. 
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Article 510. 

J«i)b J*aJU cUJb S ; 13 } JyUtj ^ *.U JyaS)^ _ (4| . ) 

Awius bl^Ji i_jU) aIa. *Li> y £>^1) *_jA f !r“’jl u* 

[ «r r - a r | 

Bahrr»uUBayelc 9 Vol. 8, pp. 521, 522. 

Article 511. 

— gbiJI <y k*j iJ ^ — (dlifeb) 

[ p A V *»*-« bUjJ| kJX O*^ 0 ^ *1*. ^IZaLJtj^ ] 

Badd-uUMuhtdr , FoZ. 5, p. 487. 

Article 513. 

^ajb* (o£j ^ J L^° <jH C5?^ - ( 6 | p JjU ) 

^ >bai) ^ ,li»J| o^sJL) ^J 

[ p<j V &xJU> LU^Jl ^U> jjpxU ixU. ^UacJtjk; ] _c*JJ^ 

Badd-ul-Muhtar , FoZ. 5, p. 497. 

Article 514. ( 

‘ ■ f 

t5-^l J JjJjli AjJ/jJI Jsji^ J$J| jl£l — (dll* ) 

IjU^I yJ5S j^<b oJa. J^xi-o ^ ^yo dJu*J| cJliJf j 

[ trr Aaiu> 

Bahrr-id-Bayek , FoZ. 8, p. 523. 

Article 515. 

jJa. j\laxj\*y ] — &ixx« ^ j) j Ip* — (d|d JJdbo ) 

[ pAV bUjil t_,US 

&*Jlu (*) ^ AXXxr ^ &)j3 dJ^XJ *^AJ &^^A‘ 

[ pAV AxJuo bUcPl ^Uo jjn^cIA jUs*_J! jj ] — J JjJ/ 
Badd-ul- Muhtar, Vol . 5, p. 487. 

Article 516. 

— e) 1 u^* 9 I d& J* 2 — ( A 11 *) 

UU^J| ylxS' £j|^ &X*. ^sJUj IjUs^J} £j|^ «xLx ^ ] 

£ «JVV 
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jfij) ) ... ,^WJ $ 4? ^U53| ^e Jaui 

£ ^AA A^'* 5 Li^Jf ^u> ^/o'A. jLx ^U^wJbj] - *j*c 1 VU>t *3^£ 

^a jjhs l# pU5Jf &JC plj| ±*i J,JI Jli ^5 jt^ ^’ili Jt2RA 

[j*AA A3\3*0 tfU^Jl jjM>ctA i^Ia. jUaxJU; J - aJU. J^l-c 

^ iJ vlf*^ u*^ V („$* £ l'^t L5^ Lf**l ^I AJj«J| 

£ ^caa AaaJUfi IU>jJ| w,li^ *^a* ^Uxv*J|aj ] - & f jA> 

Hidayat Vol. 4, j?. 677 ; Fath-ul-Kadzr , FoZ. 4, p. 300 ; Radd-ul-Muhtdr , 
FoZ. 5, p. 488. 

Article 517. 

^ ^^5 jA A-W>J fi L-JU ,X.k+&)\ JU J A.Jf^il — ( 1 1 v &*A°) 

Ji p) e>^ **°3 LS^J r J ^ vS^ ijtV ^ 

£fC<} v Aaxfi^ IjU^Jf ^_lx> ^jix/cla. iil^. _ &}y&Lo j 

l±j JU Jxj U^j ^laili axj| JU lilU ^ 

[ PI y LU ; J| JZS ^0 oJa. s J| ^UiJ| ^x&So ] — alaisu ^ 

aAc ^ 1x^9 ^ ^1 ^taDy^. a—* kai>© <u*e oxJl til 

[r | a IjUjJi V U> jii «xU. a^*sJt ] — <^^1 (j*j J Sj/^l f^Sfl 

Radd-ul-Mnhtdr, Vol % 5,'p. 497 ; Hamidiah , FdZ. 2, p. 317 ; Fatawa-i - 
Khairiah , FoZ. 2, j9. 218. 

Article 518. 

,,. oxJi &$x fit ... t^^yt ^1 lW — ( 6 1 a ) 

[ pAI bUJt v^Uo ^/cLk jUaxJl^ ] — jl 

jUauJld; ]—*)U*I lit J^l ^1 (Jl^* *))* 

i*a^ Ljl^yt ^^1=^ *>4^. 

aJ lI^Ui a^U. j ai^a^x ^ A^aiJi ^ jj^su j aii^ VI 

f\y** 4,5^^ J £) j ... Axa^ (>xftjJ ^ 0^1^ 

ol“*S ^ AA<^ $,[*&$ j ^Jsi w'lJa j &+*+ $ ^ l‘^**l > ^ 

— t l,uy; i__;lir ^»x)Li. «>la. J AajIjo Jl^' 6 ! ^ ♦ , t > j a^ij 

LUJl v jY ^ ] — lili3f ^X>| ^ULxJt^l JU u*> j) j 

[ M I 

Radd-ul-Muhtdr , FoL 5, 489, 490, 491. 
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Article 519. 

Jdi; jy, li? iJ.j'i iusj| ^ _ ( dM f<; u ^ 

v* 5 ^ 1 ^ ^tj J^V > *4^1 /**•>_/>)ji ^ Jus; 0 u l i r L a . 

[ tSAV t*i* U^I v llf ^ ,U~J| ^ ] _ 0 ^, j Jliy^ ^ 4a- 

)>T4 3 tl b,i- ai/yl, U-, o>_Aj| ^ jUl vMUcb 

[ f') I AaJuo bU,J| _bT aU ; llaj| tj ] — ijbJ J! ^jJI 

Radd-ul-Muhtar, Vol. 5, pp. 487, 491. 

Article 520. 

~ u 3 ^ — ( at • *.sl< ) 

[ i* 1P -1 6 ^ | Asciis I LL ^UxuJ |J 

^UT jj^tLL ,ila. ^Uiv-Jt ^t] £cU &x+cjj J jj lx*c£ ^*HaJ| 

[ t *r &*&'* 

Radd-ul-Muhtar, Vol h, pp. 491, 492 ; Durrid-Mukhtdr, Vol 5 ,p. 503. 

SECTION II. 

CLiliyaj ^J> JLaiJl 

M ^ M M 

Article 521, 

j/! 5f ivlsi*cl ^ ^AUJl JIS — ( dr | *:0<> ) 

J-o/i y ^Sji jl ^ oaJi ^ ^| 

[ LUjJl ^U*' ^G iXU. ^1 

*j*>eUttJ| ^llfiJl ^-*>J ] - U*lJ e 

[ rrr OUo^Jl V HT ^G dJk 

sxU. ^Usv»3| ) v - ,A t^l 

tx>*yc j^lc ±yy J aJiU ^0 y yt IJ jLcjjf iL^c y ^ JC^JC ^JZX^-C CU^tj 

li'/^J) V UT ^LiswJl ] — wA*I« i>J y <5LLaX ^1 j\ 

[ 

^UiJ| ] -^. Jll lii i jUJ) j «UJJ ^1 ^‘Jl ^ ^ ^.^5 

^ r |y *>3^/0 buyi tiXa. ^»x3xJi 
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•UjJI JUb &> ^ yo L?<JUiJ J| J^axJl (^yo^sv-iJl 

<vU. Aj^i±Jt j^jULaJt ] •- _>la*J| ^ (JUiuJl 3 # UxJ| Jji (JJaj| _J ^Li.$| 

( r r a - r I v ljUy | ,_,ur ^li' 

Bahrr-ul-RayeJc , FoZ. 8, p. 533 ; Hamidiah , Fo£. 2, p. 322; Radd-ul- 
Muhtdr y Vol. o y pp. 494, 495; Fatawa-i-Khairiah , FoL 2, pp. 217, 218. 

Article 522. 

^1* <*-f ^ l«Sl - ( tff ) 

^UJf jxx£. J| ^lx; ^*jJf ^1 - jU. t## JfiAJ f ££J J $ 

[ pcjfc. *SxJu; LL^j| <>1 a. ^tlsuJl d;] - LS* 

~ Radd-ul-Muhtar , FoL 5, jp. 494. 

Article 523. 

I;!** 5 o^f ... eA* S^ o- J ^ cr^ 5 ^ lit — ( arr ) 

Uj^ lyl^ lit Jf L^diai ... ^ 

[ Aasius ULsy)} u-,UT Lr xlA ola. ^ILsxJt ^ ] — ^AtaJf Wy j 

Radd-ul-Muhtar , Fo£. 5, p. 494. 

Article 524. 

u-saj ^ Aj^j ^y ^jy vi.xj| <^U ^ til — ( jf^Lo ) 
tk^o ^J<xl| l#l>\A>yJt £xx> A.U ^Lo ^/o ^ 

dla. ^UsvJ) d; ] — y»>suj J ... -kaxj jj ^1 ^jaJj 

[ fcqj£ &sJu> LU^J| JIT 

Radd*ul-Muhtdr , Fo£. 5, jp. 494. 

Article 525. 

oil—io oaJl ^UoaJ a^jJ| jxj v£il+j o.xJ| .^i a ) 

£ d AsJuj ljU>pi v ltf ^/cLk ciia. ^Usu^l d) ] _ ^»J| 

^ J AaiUi ^sd) Uj| ^sj) £XJ ^1 

[ d *d LjUo^Jl sJdS diuii) y 

— ^ 3 p ~^ t- <^i ^ 

[ UUflpI dXs. d^) j 

J badd'tiUMuhtdr, Vol 5, pjo. 497, 504, 505. 
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Article 526. 

-— j tfllkx) y3*J| £JJ ^ U$jL* — ( $ p »j g^U ) 

[ biyi yi£ *JU. jliawif dj 1 

&ij<J o^Jf &>jJ |4.^ ^1 ... C 5 ^iy^» j p*)\ j fjfl 3 £^1 is*) bc| J 

*$ J jUl Jff pj it j\k*a}\ JSL£ % pOSU ^0 ^1 il^Cj y 

s\j** f) ... l&bUo p^XtCjJO A^A. (^/C ~jXX*g}\ uCUj Uj.5 o^jJl J ^ JjUjlUJ *jyJI 

^ILsxJ 1 ^ ] - 4 /^JI £$^ £>^j J^^bo _J g^Jl J ^UUt^yo *U <X>Jf Uo 

£ jcqy oJU. 

Radd-ul-Muhtar, Vol 5, 495, 497. 

Article 527. 

c/°>?^*y jW* j ••• Jh ... <J j^i )b — ( arv fcU> ) 

£ d bUo^J| ^j^xbk «yXafc %& J - ^ b a U ^jJuJf jJlo 

^iau a— iO;^J| ^UfiJt ] — ^*k yt U c£l>j ^yi 

[ f'f'V <ksU^ buy | wbkT yb oJU. Aj^clsJl 

Fataica-i-Khairiah , FoZ. 2, 337. 

Article 528. 

£—u «^Uj Jf^ aLU. i^yc jxk^)\ v^X*j ^yI — ( ar a *^U> ) 

[ r r^c AaOJ-o biy! yi£ y6 Jbx Aj^xLsJi ^^3 ] — a^UJ Jf| j^lac 

^UiJ| ^->Stt3] —^y^liJbj^su j-XjuJt <^**Jb j ^yt 

£ rrr is*iu> buy I *_b£ yb oJa. Aj^clsJl 

tj ] — 3>?S Jf (jv<3 jt a3 a 3^L^» c4a» Jf 

[ jt qj» is&o buy i ^.r^bk 

— a 3 (J—va3 j ^.--vjo y H j *\j^\ </^l lT^ 

^ ^ *r AsJu? bU.i I (J^bk ji*. t J 

Fataica-i-Khairiah , FoZ. 2, pp. 323, 324; Radd-ul-Muhtdr, Vol 5, pp. 
493, 502. 

Article 529.’ 

\ xr c ^Ui ^ *wJJb o^jf iry ^ t—y ^yi rii — (drs i^°) 

\ )f ± V& (J )S*> ) oUm j iywpJt ^ r^ 1 
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Ja-S/l ^ ifiA.; V Ji Jj fi'^l ^ 

r j ^3^ tjU>jj| v 'ir £)L» ja 
Fatawa-i-Alamgiri , FoZ. 7, p. 103. 


Article 530. 

^ ^ ^ ^ r* 1 ^ ^ ( d r* »-' u ) 

A *^A ^UiwJf —.^jAaIJ jjykljs &*a1/c ^A v^Vf 

*. i ^^Ac &—♦ A to £A*j ^| %jit\!a)\ 4aA1*J| 

ysuJi w i Uf j ^a*J|<_/ ...^—JA e^° a**£jJ <L^.iu i^Ar A 


jJA yi»J| ^ ] — UU^JJf ^—J-vif Ai^AUl t\j— AJ| ^ Aj ; >wJf ^1 <AU 3tf 

£ fc^f* &sJi+c IV ^J| jjm>cIA 

^ur I^JA ^Usvjf ] — &t-^° ^ LT^^'f 0 ^* 

£ fT^f* IjUsjJf 

Durrul-Mulchtar, Vol. 5, p. 493; Badd-ul-Muhtar, Vol. 5, pp. 493. 


Article 531. 

iljl lit <y»yi • •• jjsu SI (^*)l J 1 ^ ^ — ( «rl a-' 1 * ) 

^ VX^ ^L» < 4^ t q j — x*+J Lj ^ 1 3 ^ I 

[ | .fC *3*.^ IjLsjJf 

^uiLff ^aG j — y j &~a* (jj* y f +—>jjyt —*j y j 

[ f*r ^ &»io LU»jJ| A Jo ^Lj t^A. AjJ^ctsUf 


^Ui ] _ ^Usu-J)| 314 ... ^1 Jl* ... ^1 w *j>l 

£ | ;^c be yjl; aJA 

oiUo M| oVl ^ tAc jx^tt j^A\ «Jj ,?JU ^a ; V )U 

##> AawJl> ^yo ilfi-i: ^li>c &**&■£ ^ *** liO^ OSAl^j )l 

[ r^A v ur ^-Ia ^>Lx ^UAvJt ^ 

Lj^Jf v ur ^<G { y\j±\j‘s^\ J — o-vJt (^J^J ^1 

[ trp 

Fatawa-i Alamgirty Vol . 7, p. 104; Tavicihul Hamidtuh , Fo£. 2, 
p. 329; Badd-ul-Muhtar , FoL 5, p. 348 ; Bahrr-ul-Rayek f Vol . 8, p. 534. 

Article 532. 

3>=pj ^ ) a 4\P )!^ v-J^Ji ^ a — ( drr ) 

[ r M fey ] — aJ 

Fatawa-i-Khairiah, Vol. 2, p. 219. 
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Article 533. 

*4^ 1} Li tie jl J , o*Jl f ljjl iilU , _ ( 4rr ljU j 

... *»r*yi .» J—iaJl U.J, Jf U|, f) ,j, 

[ t •« k^\ v -e? 1 - ^Ou ^u; ] _ LxU ^ j 

Fataica-i-Alamgiri , FoZ. 7,|). 105. 

Article 534. 

c>f tr c ^ $ — ( trp id* ) 

V^' ^ c^l^l Jf jl tri- 5 ^ I; 5 - f—*iJl 0 K y i*iJj 

^ Hfii t/= c 1 .) — ^ jU. iu, jsji JU ^St (J cl j 

^ 3 U tfrj i) ^is ^laJi iui y cUI jf JJI J* jl 

[ I • d &x>*La Ij'^sJf ^ iS £j{^ txLi. jxijlc ^Jkj J - ^yCjJ} 

Fatavca-i-Alamgiri , FoZ. 7, p. 105. 

Article 535. 

aI>)j ^ j ^ o*>J< ^lc ? ; y» >—?u J ^ — ( 6ra ) 

[ l*n V 1 ^ LT*4- jUaJ» ^ ] _ ^Xil 

Radd-id-Muhtar, Vol. 5, jj. 496. 

Article 536. 

y <v^l ,,, ,,, ... j^Lo ) 

[ 6 • | &aJLeJjjV\ V UC ^Usuj t 3) ] — &*fixu U aixs yj| 

Radd-td-Muhtdr, FoJ. 4, p. 501. 

Article 537. 

^ £-^ -*^1 c* »;-“-aJl c 1 * l C 1 — ( «<*» » U ) 

— j ^Jjj JU ^-k ^ &JU £13 j ^5 j I ^ 

d * • £3aJu> bUjylt ^ll r tXla. jtlxuJ! ] 

Uadd-nUMuhtar, Vol. 5, p 500. 

Article 538. 

?*? wJU* Jl< ^ ^ jt« ^ jiij — ( drA j^u ) 

LUjif V UT (j^cU. oJa. ; LL»J» ^ ij £Ajj ^ ... *Xfij j! ... ^ Jil< 

[ m a 
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__ f |4, ^-xlc j J J — ... mi t -r c F ,J J 

[ vr a - vrv &&&'* <3iUt U S0 J^> jUscJi-^ ] 

i) Jl J Jlo &) jj £±ji <5uJc & £*>j) Aif *>—«^t j toUj^ J tji J 

[ * . * A*Ju> UUPf v lif ^U Jo- ySaiJl ^ ] — 

Radd-ul-Muhtdr, VoL 5, jjp. 498, 505 ; 7ol. 2, 727, 728. 


Article 539. 

^oJD & [J J* ... CU*Jt ^ ^ ^UJ| ^\ 3 — ( en *^to ) 

JIf j)Lo jJU ^yii ] — )^3 xj Jf ^fiJj ^IflJf C5 ^a 5 y j <*&a. ^lc &jj 

[ | *d «*aJ**3 tjt^Jf 

uiAy p . ..jj fl j ^ 3-?^- ^ \ 3-^^ S ^ 

wltf jjw^cLL ^Uijf j J-—sJl ^f j) J uilxu j 

[ pq *i LU?pf 

Fatawa-i-Alamgiri , FoZ. 7, p. 105; Radd-ul-Muhtar, VoL 5, p. 496. 
Article 540. 

I Jlsi«o }<i I (3'^ (^° (J ^ d [O ♦ lf.ito ) 

bl^Jf &J>U. )& J - ^jjf 

£ j^pA £3\&*5 Ijl^Jf ^.'3 J*> Jiu^U 

Fatawa-uSiragiah, pp. 435, 436 ; Fataiva-i-Kazi Khan , FoZ. 4, £>. 438. 


Article 541. 


foie (J^ ... C5^l l^l) 

U ^—Jij ^ (jj.—& yt ^J (JlJi &flil til U j ... 

tt^Jf v Uf ijn-oIA ^-U. ..., (JJ^VO^Wfijo 

[ d . • Asti/o 

y.Jj tit ^1 — aJ (i^i a! 15 <*>1* Ualwo ^ <J^ ^t Jl^^t j 

^ ^ ♦ I Asuftvsc J^» ^U3 rJ|j>j ] j&\Sh )t 

Radd-ul-Muhtdr , FoZ. 5, 500, 501. 


Article 542. 


^jj^iJt ('jj+o* ] — aJc y — ( 6*r ) * 
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of a person sheltering a foundling to use property found 011 its person for 
its maintenance ... ... ... ... ... ... 202 

of a person sheltering a foundling to receive gifts and remuneration made 
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of father to buy or .sell property from or to his minor or incapable 
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Security ... ... ... ... ... ... 2.37 

of father to lend, borrow or make a gift of liis minor child’s property ... 2.3$ 
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Award— 
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See Repudiation. 
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liability of testator for loss of object of, while in liis possession ... *28*2 
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where mother entitled to remuneration for suckling her 
remuneration where mother engaged to suckle her .. , ... 

right of mother to custody of her 

wife’s right to remove, entrusted to her custody during and after Iddat .. 
father’s duties towards his 

right of custodian to remove, w ithout father’s consent 
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right of ward compelled in marriage to cancel, at puberty 
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enforcement and consequence of, by agent 
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simple, of money payment for dower not necessarily giving right to wife 
over husband’s property 
valid, of marriage gives wife right to her dower 
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remuneration for suckling equivalent to a, for hire 
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Criminal Procedure Code- 


215 


See . I ''fs. 




486 


GKNEKA1, INDEX. 


Page, 

Crippled— 

maintenance of, persons ... ... ... 228 

gift by, persons valid ... ... ... ‘289 

% 

Crops— 
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-right of guardian to the ... ... ... 210 
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right of, in respect of child how forfeited ... ... 211 

mother’s right of, in respect of child on marrying a stranger .. ... 212 
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right of guardian against mother as to, of illegitimate child... . 212 

preferential right of mother to, of her married infant daughter 213 
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where, fails reference to he made to status of woman as to amount 
fixed dower 
as to payment of dower 

local, to serve as guide where there is a dispute as to marriage-outfit 
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wliat is signified by ... 
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Daughter- 

given in marriage by father cannot annul marriage on coming of age ... 7 

witness necessary when a father gives his adult, in marriage ... 7 

witness necessary when a father present at the marriage of his minor ... 5 
marriage with, or mother of a wife when forbidden ... ... 17 

power of father to remit dower settled on his ... ... ... 52 

liability of father for maintenance of his adult unmarried ... 


Deaf man— 

cannot act as a witness to marriage ... • ... ... ... 7 

Death- 

wife’s right to inheritance in case of husband’s, while observing Iddat ... 155 

of w ife during Iddat entitles husband to his share in her estate ... 158 
paternity of child born within two years since repudiation or hus¬ 
band’s ... ... ... ... ... ... ... 194 

remuneration for suckling not lost by father’s ... ... ... 207 

Death-bed gift- 
See Gift ( s ). 

Debt (s)- 

widow’s claim for unpaid dower is a, payable pari passu with other 


debts . ... ... .. ... ... 47 

for maintenance ... ... ... ... ... ... HO 

maintenance payable before ... ... ... ... 110 

maintenance where treated as a .. ... ... HO 

for maintenance where not subject to law of limitation ... Ill 

maintenance judicially decreed remains a, against husband ... 112 

Kfuda repudiation cancels all, arising from dissolved marriage ... 1G1 

suit for, in Khula repudiation ... ••• • 1G2 

appropriation of w'ifc’s, towards amount of child s maintenance ... 1G5 

limitation as to, for maintenance decreed by judge... ... ... 226 

for maintenance when extinguished ... ... •• 231 

bequest by a person in, when valid •• ... ... 275 

against estate of testator while he bequeaths a specified sum .. ... 285 


acknowledgment of a, during last illness in favour of a person not 



488 


GENERAL INDEX. 


PilCffi,. 

Debt (S)— concld. 

acknowledgment of.a, in favour of an lieir void ... ... 290 

acknowledgment of a, in favour of wife during last illness ... ... 201 

release of a, in last illness when void ... ... ... ... 291 

when takes precedence over a legacy ... ... ... ... 292 

that cannot be validly paid during last illness ... ... ... 292 

executor’s power as to, due to the estate ... ... ... 306,307 

admission of a, by executor void ... ... ... ... 307 

acknowledgment of a, by an heir due by the deceased is binding upon 
such heir ... ... ... ... ... ... 307 

executor’s responsibility for paying, against deceased’s estate... ... 308 


Declaration— 

and acceptance essential in a valid marriage ... ... ... 4 

for marriage by whom may be made ... ... ... ... 4 

by agents where parties are legally competent ... ... ... 4 

by guardians when contracting parties are minor or legally in¬ 
competent ... ... ... ... ... ... 4 

acceptance not to vary from, in contract of marriage ... . 4 

and acceptance of marriage where both contracting parties present ... 6 

on oath for settlement of dower ... ... ... ...66,67 

in case of dispute as to intention with which sums or movable effects 
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effect of wife’s, regarding repudiation 
of executor on oath sufficient as to his acts 
when such, Ts not sufficient ... 

of executor as to his expenditure when may be accepted 
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Decree- 

dower fixed after marriage by judicial ... ... ... 51 

for recovery of wives ... ... ... ... ... 122 

for restitution of conjugal rights ... ... ... ... 122 

necessity of a judicial, in Khula repudiation ... ... ... 160 


Deduction- 

to dower when to be made ... ... ... ... 6S 

Deed— 

of settlement covering property not in possession of settlor ... ... 42 

of gift. See Gift («). 

Deferred- 

division of dower as prompt and ... ... ... ... 42 

limitation regarding suit for, dower ... ... ... ... 45 

revocable repudiation renders payable the, part of dower still due from 
husband ... ... ... ... ... • ... 136 
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Deferred dower— P a Q*> 

See Dower. 

Dispute- 

settlement of, between husband and father of child-wife as 
condition 

arbitration as to, between husband and wife 
as to the expiration of Iddat ... 

as to fitness for management when minor attains majority 

Dissolution of Marriage— 
where judge to pronounce 
See Marriage. 
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.. 116 
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Divorce (Talak) 

Donatio Mortis Causa— 
is void and of no effect 
not effectual as gift ... 

Donee- 

right of, as to gift. See Gift (*). 
Donor 

right of, in gift. See Gift {»). 
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may be divided as prompt and deferred ... .. ... ... 42 
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where property given to wife in her, without being specified .. ... 42 

settlement void and contract valid where unlawful things settled as 42 

things that cannot be subject of ... ... ... 42 

where property cannot be made subject of ... ... ... 42 
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estate 
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widow’s right to take possession of her husband’s real estate in lieu of ... 
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widow’s claim for unpaid 
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of ratification ... ... ... ... ... 36 

of conditional repudiation ... ... ... 145 

of suspended repudiation when ceases ... ... ... ... 145 

of husband’s oath as to repudiation when ceases ... ... 146 

of wife’s declaration regarding repudiation ... ... 147 

of irrevocable repudiation during husband’s illness ... 155 

of Khula repudiation with compensation ... ... ... 161 
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Effect -mat'LL * 

of Khula repudiation without compensation 162 

of Khula repudiation offered by wife during? last illness ... 167 

of separation for impotency ... ... ... ... 171 

of separation consequent upon oath of lian ... ... jgq 

produced on acknowledgment of a child as son ... ... 195 

of acknowledgment of a Mahomedan child ... ... ... 196 

when acknowledgment has the, of legitimation ... ... 198 

of sucking regarding prohibition to marriage ... ... ... 208 

Employment- 

right of father to set his minor son to ... ... ... ... 225 

Equality- 

in marriage ... ... ... ... ... 36—59 


Evidence- 

cohabitation as husband and wife is, of marriage ... ... ... 14 

to support claim for dower ... ... .. ... ... 51 

of witnesses being descendants of parties not admissible ... ... 88 

of guardian against his ward where marriage denied ... ... 88 

as to birth or identity of child ... ... ... ... 194 

Evidence Act- 

See Acts, 

Ewaz — 

or compensation ... ... ... ... .. ... 267 


Exchange- 

marriage by, valid ... 
definition of marriage by 

Executor (s)— 

exclusion of, from guardianship in marriage of wards 
powers and duties of ... ... ... ... 

obligation of, when accepting his office during testator’s lifetime 
definition of 

refusal to become, when valid ... 

after refusal when cannot accept office ... 

where neither accepting nor refusing office before testator’s death 
testator cannot restrict functions of 
who may be appointed as ... 

appointed by father takes precedence over paternal grandfather 

qualifications necessary for an 

whffi*e a Mahomedan appointed a Hindu as 

appointment of an infidel, does not invalidate a will 

when cannot be removed 

when a judge can appoint an ... 

cases where joint, can act independently of each other 


10 

10 


23 


•293-313 
... 293 


... 293 
... 293 


... 294 
... *294 
... 295 
... 295 
... 295 
... 296 


... 296 
... 296 
... 297 


... 297 
... 298 
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Executor (s) - for-cbt. 

where two, appointed and only one accepts ... ... 29S, 299 

where executor appoints an, in his turn ... ... ... .. 291) 

competency of, to appoint a successor ... ... ... ... 299 

cases where, can dispose of minor’s property ... ... 299, 300 

when can sell portions of deceased testator’s estate ... ... 301 

limit of pow.cr of, of a Cutchi Memon ... ... ... ... 301 

when ean dispose of testator’s property without heirs* consent 301, 302 

when can dispose of share of minor heirs ... ... ... 302 

power of, appointed by father when the estate is ineumbered ... 302, 303 

power of, appointed by grandfather as to disposal of estate to pay debts 
or legacies ... ... ... ... ... ... 303 

power of, appointed by mother ... ... ... 303, 304 

power of, as regards application of minor’s property ... ... 304 

power of, as regards sale of minor’s property ... ... 304, 305 

305 

305 

306 
30G 

306 

307 
307 

307 

308 
30<8 

309 
309 
309 

309 

310 
310 

310 

311 

311 

312 


when can allow reasonable time to buyer for payment 

when ean sell his own property to minor and purchase minor’s property 

power of, as regards giving or lending minor’s property 

can delegate liis power to another 

eannot release a debtor from a debt due to estate ... 

circumstance where, ean compound a debt due to estate 

admission of a debt by, void ... 

must provide reasonable maintenance for his ward... 

where advances ward’s maintenance from his own fund 

responsibility of, for paying debt against deceased’s estate ... 

when can, elaim salary 

demand of aecount by minor from 

minor’s claim against estate of deceased 

sworn deelaration of, sufficient as to his aots 

when such declaration not sufficient 

false statement of, must be rejected 

declaration of, as to his expenditure when may be accepted ... 
when ean deliver property to ward 

when can interfere with administration of his ward though adult at 
the time... 

responsibility of, for delivering property to his minor on his attaining 
majority 


Exigible Dower- 

See Dower . 


Expenditure- 

declaration of executor as to his, when may be accepted 
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Fatawa-i-Alamgiri - 

See Bibliography 
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Fatawa-i-Kazi Khan- 
Nee Bibliograjfhy. 

Fatawa-i-Khairiah - 

See Bibliography. 

Fata wa-i-Sera j iah— 

Nee Bibliography. 


Fath-ul-Kadir— 

Nee Bibliography. 

Father— 

compulsory power of, to give children in marriage .. ... *26 

validity of marriage under compulsory power of, or grandfather 26 

validity of marriage contracted by, a reputed profligate ... ... 27 

right of, to demand and receive prompt part of dower on behalf of 
child-wife ... ... .. 33 

power of, to remit dower settled on his daughter ... ... 52 

power of, as guardian to dispose of property of his minor sons ... 64 

where liable for dower in respect of minor ... ... ... 64 

right and liability of, in respect of minor in Khula repudiation 165,166.167 
where bound to provide a wet-nurse to suckle a child ... ... 205 

duties of, towards his child ... ... ... ... 220 

w hen must provide maintenance for his adult son ... ... 221 

liability of, for maintenance of his adult unmarried daughter ... 221 

not liable to maintain his minor son’s wife ... ... 224 

maintenance of, when ill, infirm and unable to take care of himself ... 227 


authority of, over his children 

extent of his such authority ... ... ... 

how to deal with his children’s property ... 

power of, as guardian of his child 

right of, to sell and purchase property for his child 

right of, as guardian to deal with his child’s goods and property 

assignment of debt of minor child by 

when cannot claim for value of articles supplied to his minor child 

child’s claim to property specified before death of its 

suit against, for recovery of property 

when can sell property of his absent child 

guardianship after death of, on whom devolves ... 

Fazoolee Marriage- 
See Marriages. 

Filiation- 

acknowledgment of .. 

Fire-worshippers— 

marriage of Muslim w ith, unlawful 


231, 212 
... 232 

232, *233 
•233 

... 237 
237, 23S 
.. 23$ 
... 238 
239 
239 
239 
239, 240 


194 - 201 
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Pmje, 

Foreign language.— 

party contracting marriage should hear each other's words even when 


uttered in ... ... ... ... ... ... t>- 

Fosterage — 

an impediment to marriage ... ... ... ... 17, *207 

marriage legally prohibited for reason of, void ... ... ... 70* 

persons affected by ... ... ... ... ... ... *208 

as impediments where one of the two wives suckles the other 200- 

how proved ... ... ... ... ... ... *200' 

dower, maintenance and lodging how affected on proof of ... 209, 210 

Foundling (si- 

duty towards ... ... - ... ... ... 201 

when held to be a Muslim ... ... .. ... ... 201 

right of persons over ... ... ... ... ... 201 

when discovered in a quarter exclusively inhabited by Jews or 
Christians ... ... ... ... ... ... 201 

property found on the person of ... ... ... ... 202 

responsibilities of a person sheltering a ... ... 202 

acknowledgment of a, as to paternity ... ... ... ... 202' 

where two persons lay claim to a ... ... ... ... 203 

where a married woman acknowledges a, as her son ... 203 

maintenance where a, is destitute and acknow ledged by no body ... 203- 

Fraternity- 

acknowledgment of ... ... ... ... ... 101 201’ 


Gestation- 

recognised period of 
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Gift (s)- 

validity of, of immovable property in lieu of whole dower ... 40 

right of husband with regard to, of dow er by wife ... ... ... 01 

return of, or dower advanced with a view to marriage ... ... 09' 

inter vivos .. ... ... ... ... 241—271 

requisite conditions for validity of ... • ... ... 241—2f>2 

what completes a ... ... ... ... ... 241 

what it signifies ... ... ... ... ... 241.242 

by a Mahomedan lady in favour of adopted minor son valid .. 242 

where deed of, not in form of hibanamah, but property delivered valid *242 
objection of indefiniteness against a deed of, not maintainable .. 24*2 

in favour of wife valid : property being in possession of husband ... *24*2 

deed of, in favour of adopted son possession not being deliyered 
inoperative ... ... ... * ... ... ... 242 
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Gift ( S)-contd . 

deed of, in favour of wife with conditions limiting her power over 
property void ... ... ... _ 243. 

by a Mahoraedan lady in favour of her children valid ... ... 243 

not to depend upon contingency or be postponed ... ... ... 243 

right of widow to give away her property by ... ... ... 243 

law as to ... ... ... 243 

of property not in actual possession invalid ... 243, 249- 

instrument of, making grantees owners of grantor’s shares . ... 244 

on stipulation: requirements of ... ... .. 244 

seizin necessary and absolutely indispensable in a ... ... ... 244 

must not be implied... ... ... ... ... 244 

handing over of deposit-notes to wife incomplete as a . ... ... 244 

qualifications necessary in donor for validity of ... ... 243 

on death-bed not legal ... ... ... 245 

deed of, made when sutfering from last and fatal illness ... ... 243 

extent of valid, that ean be made on fatal illness ... ... ... 245 

person afflicted with marz-ut-mant incompetent to make a ... ... 245 

law of, not applicable when made in lieu of dower-debt ... 246 

by a person suffering move than a year but in possession of senses... 245 

by a person suffering from death-illness has only a qualified effect ... 
in death-bed valid where heirs nssent 

questions for consideration as to doctrine applicable to mai'Z-nbmaid ... 
conditions necessary in a complete and valid 

where snbjeet-inatter of, not transferred to donee during donor’s 
life-time 

not accompanied by possession invalid 
of an undivided share in property invalid 
indefinite and infnturn 

where possession transferred by donor to donee valid 
subject of, should be in actual or constructive possession of donor 
mere mention of, in a petition to court not sufficient 
proof necessary in a valid 
persons to whom a, may be made 
of what a, may consist 

consideration in a, where undefined and unknown the deed is inoper- 


246 
246 

246 

247 

... 24S 
... 24S 
... 249 
249,252 
... 249 
... 249 
... 249 
... 250 
... 250 
... 250 


ative 

of whole property where made in favour of only one donee specifi¬ 
cation not requisite 
donatio mortis causa not effectual as a 
of property not to take effect till donor’s death void 
made in contemplation of death operates as a legacy 
deed of, not- defining interest of such donee had 
instance of hiba-bibewaz or, for consideration 
of undivided share in property transfers ownership 
maxim to render a, valid 
vitiated by confusion 


256 

251 

251 

251 

251 

251 

251 

252 
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Gift (s)— contd. 

Shia school as to, of undivided property 
for a consideration and on condition of a return how vitiated 
of part of a thing capable of division 
where object of, is an undivided moiety of a house 
when donee was authorised to take possession ... 
possession taken under invalid, of musha transfers the property 
validity of a, not a question regarding succession, kc. 
how ownership transferred in a, of undivided share of divisible pro¬ 
perty ... 

what is necessary to render a, valid. 

of undivided share of property under mortgage 
of divisible property should be divided at the time of gift ... 
of definite shares in Zemindari 
change of possession sufficient to support 

change of possession (where possible) necessary to make a, perfect 
where donor’s interest separate 

of property where joined to other property of donor 
necessary conditions of a 
of divisible property to different persons 
of what has no separate existence 
of undivided share in property when valid 
of debt to debtor by creditor .. 

of debt to a person other than debtor void ... 
persons capable of receiving a ... 
to a minor by his executor or guardian when complete 
possession of, where donor is father, mother or any other person having 
authority over minor 

possession of, where it is composed of divisible property 
to an adult when valid 

by father to his minor son valid although possession not delivered 
formal delivery and seizin of, when not necessary... 
rule as to, between strangers ... 

deed of, by a lady in favour of a fiduciary relation not valid- 
intention and not actual change of possession necessary in, by a father 
to his minor son ... 

in favour of son with reservation valid ... 

but invalid where donee does not become exclusive owner of gifted pro¬ 
perty 

suit to cancel a deed of, on the ground of not delivering possession 
relinquishment of share in favour of a minor not only a, but transfer 
of property 

who can take possession of a, in favour of minor by a stranger 
by a father to a son complete without delivery of property ... 
husband’s receiving a, made in favour of his minor w ife valid 
revocation of 
where donor can revoke a 
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253 

253 
*253 

254 
254 


254 
... 255 
... 255 
... 255 
255, 256 
... 255 
... 255 
... 256 
... 256 
... 257 
... 257 
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... 258 
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260 

260 
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revocation where there is increase in, itself .. ... ... 262 

revocation where increase not united to ... ... 262 

bar to revocation where one of the parties to, died after delivery of 


possession 

right of revocation of. when forfeited 
by husband to wife and vice versA 

hibabil-ewaz to wife with possession not to defraud creditors valid 
necessary requirements to make a, in lieu of dower valid 
acts essential for giving validity to a 
irrevocable 

by way of remission of rent when complete 

right of revocation of, when forfeited... 

cannot be revoked where made with compensation 

of property in consideration of ornament amount to sale 

revocation of, without consideration valid 

for consideration is in effect a sale and purchase ... 

for consideration in contemplation of marriage valid 

for consideration different from out-and-out sale and gift 

for consideration: fundamental conception of 

indispensable condition for validity of a 

revocation where donor is deprived of compensation in respect of 
compensation where, perishes in donee’s possession and dono 
inands the return of the same 

right of father to pay compensation out of his minor child’s prope 

revocation of, in favour of poor man 

revocation of, how effected 

subject to compensation when complete ... 

when open to revocation 

conditions requisite in charitable 

of a fund for disposal in charity at executor’s discretion valid 

on death-bed and transaction by the sick ... 

unconditional, how far valid 

by c r ipple, paralytic or a consumptive person 

Girl (s)— 

union with a free woman after marrying four slave, is not the 
marriage 

on attaining puberty a, is emancipated from all guardianship 

presumption as to puberty of ... 

care and custody of a, wife 

custody of a, an issue of a Christian marriage 

sale of property by de Jacto guardian of a minor, how far binding o; 
how long a, must be placed under guardianship 
Grandfather- 

compulsory power of, to give children in marriage 
validity of marriage under compulsory power of father or 
validity of marriage contracted by, a reputed profligate 


263 


263, 

266 


264 


264 


264 


265 


266 


266 


266 

... 

267 


267 

... 

267 


267 


268 


268 


263 


268 

... 

268 

■ de- 
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■ty... 

269 


269 

269, 

270 


270 


270 

... 

271 


271 

ess- 

-203 

ess, 

, 2S9 


2S9 

fifth 
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22 


28 


33 


212 

her 

233 

310, 

320 


26 

26 

27 
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parties are minor or legally 


Guardian (s)— 

declaration by, when contractin' 
incompetent 

necessary qualifications of, in marriage ... 

where intervention of, in marriage an essential condition to its validity ... 
who may be the, of minor and invalid adult in marriage ... 
exclusion of executor as, in marriage 
of wards ... 

guardianship in marriage when nearer, in jail 
Muslim cannot act as, in the marriage of non-Muslim 
-nor in the administration of his property ... 


rage. 


4 

*21 
21 

2*2 

... 23 

... 23 

... 23 

... 24 

... 24 

... 24 

... 24 

... 26 
... 27 

... 27 

...30, 31 
... 39 

... 62 


non-Muslim can act as, in the marriage of nou-Mnslim 

-also in the administration of property ... 

compulsory power of, to give children in marriage ... 
marriage contracted by, to an unsuitable person 
right of ward to demaud dissolution of marriage contracted by 
marriage without intervention of, when valid and binding ... 
power of, to cancel or ratify marriage 
where may stand surety for dower 
separate contract by separate, for marriage of the same ward : validity 
of ... ... ... ... ... ... ... 83 

marriage of, with his adult ward when void ... ... ... 83 

ratification of, when necessary in marriage ... ... ... 84 

validity of marriage contracted by invalids without consent of ... 84 

testimony of, against his ward where marriage denied ... ... 88 

rights, liabilities and duties of... ... ... ... ... 232 

sale of landed property of child by, permissible ... ... ... 233 

power of de facto ... ... ... ... 234 

uncle as, of minor’s property ... ... ... ... ... ‘234 

when may sell his ward’s property ... ... ... ... 23-1 

when mortgagor not the, of infant’s property : effect of mortgage 234 

power of, to sell minor’s immovable property ... ... ... 234 

mother not the, of her minor child ... ... ... ... 235 

sale of property by de facto ... ... ... ... ... 236 

when a judge can appoint another, in place of father ... ... 236 

when can authorize a minor to trade ... ... ... ... 317 

Guardian and Wards Act- 
See Acts. 


Guardianship - 

in marriage ... ... ... ... ... 21,34 

order of, for minor and invalid adult in marriage ... ... 22 

failing (tsab relations ... ... ... .. 22 

failing any relations ... ... ... ... 23 

of ruling authority in marriage ... ... ... ... 23 

in marriage when nearer guardian in jail ... 23 

in marriage in case of apostasy of father ... ... 23 
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Guardianship— con td. 

after fathers death on whom devolves 

for wards when ceases... 

how long 1 a girl must he placed under 


Hajr- 

definition of 

See Inhibition. 

Hamavi— 

See Bibliography. 


H 


Page. 

2:19, 240 
... 319 * 
319, 320 


.m 


Hazanah 

or custody of child ... 
See Custody. 


104, 200, 210 


Heir- 


how to determine whether a person is an 
acknowledgment of a debt in favour of an, void 
status of an, how determined 

acknowledgment of a debt by an, due by the deceased 
heir 


... 290 
... 290 


is binding upon’snch 

... 307 


Hiba— 

See Witt (.<?). 


Hiba-bil-ewaz- 

or gift for consideration : seizin of donee necessary in ... 247 

Hldayah— 

See Bibliography , 

Household effects— 

ownership of, how settled ... 73 

Husband- 

liabilities of, and wife by establishment of marriage ... 11,12 

cohabitation as, and wife is evidence of marriage ... ... ... li 

marriage of a Mahomedan woman to a second, during first husband's 
lifetime ... ... ... ... ... ... ... 16- 

settlement of dispute between, and the child-wife as to her condition 31 
right of eare and custody belongs not to her ... ... ... 33- 

right of, to recover his child-wife from her mother’s custody ... 34 

obligation of, for dower fixed after marriage by mutual agreement or 
by judicial decree... ... ... ... ... •• 51 

obligation of, to discharge addition to dower ... ... ... 51 

power of adnlt wife to remit dower in favour of ... ... ... 52 

right of, in case of gift, of dower by wife ... . .. .. 01 

penalty of, contracting illegal marriage ... .. 79, SO 

his treatment of wife • •• ... ... .91 

his equality of treatment in case of several wives ... 92“ 
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Husband-conid. 

such equality of treatment obligatory on, under all circumstances ... 92 

must partition his nights equally among his wives ... ... ... 92 

must not favour one wife to the prejudice of another ... 92 

duty of, towards wife ... ... ... ... 91—94 

authority of, in respect of wife’s property ... ... ... 114 

rights of, over wife and when those to be exercised ... 114, 115 

when a, may compel his wife to follow him on journey ... ... 115 

when may punish a wife in moderation ... ... 115, 116 

must not use violence towards wife for her fault ... ... 115,116 

arbitration as to disputes between, and wife ... ... ... 116 

liable to punishment for using violence towards wife ... ... 117 

inheritance where either, or wife dies during Iddat ... ... 133 

right of, to take wife back during Iddat ... ... . ... 133 

access of, to wife during Iddat ... ... ... ... 133 

to inform wife about his exercising the right of return ... ... 134 

right of, to empower his wife to repudiate herself ... ... 147,148 

when entitled to his share in his wife’s estate ... ... ... 158 

right of, to legally repudiate his wife ... ... ... ... 160 

liability of, to pay maintenance in Khula repudiation ... ... 163 

right of, to claim cost of child’s suckling ... ... ... 164 

right of, as to Hazanah ... ... ... ... 164,165 

liability of, to furnish child’s^ maintenance ... ... ... 165 

I 

Iddat— 

proposal of marriage to woman observing ... ... 2,4 

marriage during period of, absolutely null and void ... 4 

marriage not permissible with a woman observing ... ... .. 18 

maintenance to a woman observing, with a view to marriage 6S, 69 

validity of marriage of woman already married or in ... .. 80 

subsistence of marriage during ... ... ... ... 133 

husband’s access to wife during ... .. ... ... 133 

inheritance where either husband or wife dies during ... 133 

right of husband to take wife hack during .. 133 

dispute as to the expiration of ... ... 135 

period of, and how it is to be counted ... ... ... 135 

wife’s right to inheritance in case of husband’s death while she is 

observing ... ... ... ... ... ... 155 

sleath of wife during, entitles husband to his share in her estate ... 158 

wife’s maintenance during, where apostasy precedes consummation of 
marriage ... ... ... ... ... 173 

or term of probation ... ... ... ... 174—184 

cases in which, is incumbent ... ... ... ... 174, 175 

definition of ... ... ... ... ... 175 

duration of, for women who have not attained puberty ... ... 175 

duration of, for women who have attained puberty ... 176 
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Iddat— contd 

duration of, where wife repudiated before her age of puberty 
period of, how counted 
how change of life affects 

where a woman must observe, for seven mouths 
of a pregnant woman 

for a widow’ ...' ... ... 

where husband dies during wife’s, under revocable form 
effects of remarriage during ... 
date from which, commences ... 
place in winch, must be observed 
cases in which, is not incumbent ... 

cases where wife is entitled to maintenance during her period of 
cases where wife forfeits her right to maintenance during 
paternity of child born of a woman observing 

w hen a woman observing, asserts that she bore a child within two years 
acknowledgment by a woman neither married nor observing, of a child 
of unknown parentage as son 
suckling duriug 
suckling after expiry of 
maintenance and lodging during, marriage being dissolved for fosterage 210 
wife’s right to remove child entrusted to her custody during and after ... 219 


... 176 
... 176 
... 177 
... 177 
... 177 
... 17S 
... 178 
179 
.. 179 
... ISO 
... ISO 
181, 1S2 
... 182 
... 191 
194 


190 

205 

206 


Identity- 

birth and, of child how proved 


... 104 


Ihram— 

meaning of .. ... ... ... ... .. 170 

Illicit Intercourse- 

a prohibition to marriage 

marriage with woman pregnant by, lawful on condition 


Illness- 

repudiation during ... ... ... ••• ••• 1^0 158 

effects of irrevocable repudiation during husband’s? ... ... 155 

cases of wife’s inheritance where repudiated during husband’s last 156,157 
effect, of Khula repudiation offered by wife during last ... ... 167 


... 17 

... 19 


Immovable Property— 

See Properly. 

Impediments— 
to marriage 


Impotency— 

a ground of having marriage cancelled 


11 
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Impotency— concld. 

suit for separation on the ground of 160 

separation on account of husband’s ... ... 169—171 

right of wife to demand separation for husband’s ... ... 169 

procedure where husband denies wife’s allegation of ... 170—171 

effect of separation for ... ... ... ... ■ 171 

Imprecation- 

See Lian. 

Imprisonment— 

maintenance of wife when husband undergoing ... ... 96, 97 

maintenance of wife during her ... ... ... ... 99 

Incapacity- 

legal ... ... ... ... 313—318 

Increase- 

right of wife to dower and its, where repudiated before consummation 
of marriage ... ... ... ... ... ... 34 

Inheritance- 

in temporary or Mutah marriage ... ... 10 

where religion different between husband and wife ... ... 76 

where a woman acknowledges a man as husband ... ... ... 90 

where either husband or wife dies during Iddat . . ... 133 

wife’s right to, in case of husband’s death while observing Iddat ... 155 

cases of wife’s, where repudiated during husband’s last illness 156, 157 

wife’s right of,from deceased husband who apostatized ... ... 173 

husband’s right of, from deceased wife who apostatized ... ... 174 

of illegitimate child ... ... ... ... ... ... 188 

of a child recognised by a Mahomedan as his ... ... ... 196 

Inhibition (Hajr)— 

definition of ... ... ... ... .. ... 313 

Insti’ument of Gift- 
See Gift (s). ... 

Invalid Marriages— 

See Marriage (#). 

Irrevocable Gift- 

See Gift (s). 

Irrevocable Repudiation- 

See Repudiation , 
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Islam- Pa °*' 

what constitutes equality in ... ... ... 37 

marriage of non-Muslim where wife embracing ... ... 76 

marriage of non-Muslim where husband embracing 77 

marriage of non-Muslim where both embracing ... ... 7 $ 

religion of child when husband or wife embraces ... 7 S 

fatherless minor child not bound to embrace, when grandfather accepting 
that faith ... ... ... 7 g 

where child to embrace ... ... ... 7 $ 79 


J ami-ur- Rumuz— 

See Bibliography. 

Jawahir-i-Naverah— 
See Bibliography . 


J 


Jewess 

marriage of Muslin with a, when lawful ... 20, 74 

witness necessary in such marriage ... ... 74 

evidence where a, denies the marriage 74 

right of Muslim already married to a Muslim woman to marry a ... 74 

how to be treated where there is a Muslim co-wife ... 74 

validity of marriage where a, married to Muslim husband becomes a 
Christian ... ... ... ... . ... 75 

religion of children born of marriage between a* Muslim and a' 75 

dissolution of marriage where husband of a, turns Muslim ... 77 

power of judge to dissolve marriage contracted by a, while observing 
Iddat ... ... ... ... ... ... 78 


Journey- 

maintenance of wife on 


98 


Judge- 

power of, to contract marriage of the minor where nearer relation refuses 
proposal ... ... ... ... ... ... 25 

limit of power of, in marriage of female orphan in his charge ... 25 

power of, to appoint matrons to examine condition of child wife ... 33 

how to decide a dispute as to dower ... ... ... ... 66 

when can dissolve marriage between non-Muslims ... ... 76, 77, 78 

power of, to dissolve marriage contracted by a Christian woman or 
Jewess while observing Iddat ... .. ... ... 78 

power of, to appoint another guardian where father as guardian 
misapplies his children’s property ... ... ... .. 236 


KJiula Repudiation- 
See Repudiation. 


K 
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Kitabiah— 
meaning of 

Kunz-ul-Dukaik - 

See Bibliography . 

Kurat-uI-Ay oon- - 
See Bibliography . 


Lakeet— 

See Foundling. 


Legacy— 

rules as to... 

to two persons together exceeding one-third of testator’s property 
when a debt takes precedence over a 
when, takes precedence over a share 


Legal Effects— 
of marriage 


Legal Incapacity- 

persons who are under 

Legatee- 

existence of, at the time of will 

how and when a, becomes owner of property bequeathed 
right of, to use and enjoy property bequeathed 
right of, to standing crops of land bequeathed 
right of, when produce of land bequeathed without mention of 
period ... 


Lian— 

effect of separation consequent upon oath of 
conditions necessary to demand oath of 


Legitimacy- 

presumption of, for marriage follows the bed 
Limitation— 

for suit to realize prompt dower 
for suit to realize deferred dower 
in a suit for recovery of a wife 

-for restitution of conjugal rights 

as to debt 1 for maintenance decreed by judge 


Page. 
... 17 on 


... 279 
283, *284 
... 292 
... 292 


4—14 


313, 318 


. 273 

... 281 
28G, 287 
... 287 
any 
... 288 

... 189 
186, 187 


m 


44 

45 
122 
122 
226 


Limitation Act— 
See Acts. 





CiENKRAL INDEX. 


5or 


Loan - 

dispute as to marriage outfit given as 


Page, 
. 72 


Lodging- 

wife’s clothing and ... ... ... ... 101—107 

husband cannot compel wife to provide, in her dwelling for his rela¬ 
tions or children ... ... ... ... jqj 

of a co-wife in the some house ... ... JOG 

during Iddat where marriage dissolved on the ground of fosterage ... *210 

Lower Burmah Courts Act - 

See Acts. 


Lunatic- 

acts of, when valid ... ... .. ... 313 314 

- when void ... ... ... ... 31^ 314 

responsibility of adult, for offences against person or property ... 315 

oases where adult not responsible for his transactions ... ... 


Madras Civil Courts Act- 
See Acts. 


M 


Mafkood— 

See Missing person. 

Maintenance- 

claim of suitor for sum advanced for, of woman 

to a woman observing Iddat with a view to marriage 

right of wife to : 

when husband too young 
while residing in her father’s house ... 
in other cases 
of a sick wife 

when husband undergoing imprisonment 
of wife’s servants 

when wife too young for sexual intercourse 
right to, when capable of being enforced 
of wife on journey 

of wife engaged in independent profession 
of wife during her imprisonment 
of rebellious wife 
of wife where marriage void 
paid under decree when may be refunded 
rules regulating amount of wife’s 
scale of wife’s 
alteration in wife’s 
AR. IML 


as, 69* 
68, 69 


95 

95 

96 
96,98 
96, 97 

97 
97 

97 

98 

98 

99 
99 

sa 

... 100 
100-104 
... 100 
... 100 
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Maintenance-corttci. 

right of wife to, when accrues 
how to be paid 
payment of, how regulated 
where not supplied regularly 
where husband in straitened circumstances 
where wife may demand surety for 
where may be modified 

where husband absent and has left effects 
where absent husband left no effects 

recovery of the amount where husband advanced, before he left 
where husband denies the marriage 
where husband proves that marriage was dissolved 
burden of proof where depositary or debtor provided 
where husband left movable and immovable property 

wife’s taking, from absent husband’s property without a judicial decree 
when lawful 
debts for 

payable before debts 
where treated as a debt 
right to sue for, when accrues to a wife 
when judge not decreeing, for the past 
debt for, where not subject to law of limitation 
where wife cannot recover 
where claim to arrears of, extinguished 
judicially decreed remains a debt against husband 
recovery of, advanced by husband or by his father 
where husband may be released from paying 
where may be set off against another debt 
wife how to decide where empowered to choose between, or repudi¬ 
ation ... ... ... ... ... ... ... 148 

in Khula repudiation ... ... ... ... 161, 162 

liability of husband to pay, in Khula repudiation ... ... 163 

of child in Khula repudiation ... ... ... ... 165 

right of wife to, where apostasy precedes consummation of marriage ... 173 
of wife during Iddat ... ... ... ... 174—184 

where wife not blamed for dissolution of marriage ... ... 182 

where wife to be blamed for dissolution of marriage ... 182,183 

other cases where wife is entitled to, on dissolution of marriage ... 183 

where not fixed by judge or husband ... ... ... 184 

where fixed by mutual agreement ... ... ... ... 1S4 

widow not entitled to, though pregnant ... ... ... 184 

of illegitimate child ... ... ... ... ... 188 

of a child acknowledged as son ,. ... ... ... 195 

where a foundling is destitute and acknowledged by nobody ... 203 

during Iddat where marriage dissolved on the ground of fosterage • 210 

when father must provide, for his adult son ... ... * ... 221 


... 101 
... 101 
... 101 
101—102 
102—103 
... 103 
... 103 

... 107 

... 108 
... 108 
... 108 
... 109 
... 109 
... 109 


. 110 
... 110 
.. 110 
... 110 
... no 
... m 
... in 
... in 

ill, 112 
... 112 
... 112 
. . 113 
... 113 
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Maintenance— concld. 

liability of father for, of his adult unmarried daughter 

of child when devolves upon relations 

penalty where father refuses to provide, for his child 

relations to provide, of child where father’s proceeds not sufficient 

where mother is liable for, of her child ... 

where near relations are liable for child’s 

where ascendants liable before collateral relations for child’s 

of child where father is missing 

liability of father for, of his minor son’s wife 

of parents by child ... 

award of daughter-in-law’s, against her father-in-law : competency 
court in 

fixation of amount of, by judge where father’s allowance inadequate 

mother’s agreement with father as to child’s 

limitation as to debt for, decreed by judge 

of father when ill, infirm and unable to take care of himself 

of mother when marries a second time 

of poor parents when incumbent on child 

of poor parents when child missing but left property behind 
of aged, crippled and sick when falls on public money 
proportion of, due to poor parents 
of relations other than ascendants and descendants 
difference of religion when affecting the obligation of 
obligation of, on whom rests ... ... ... s .. 

where there are several relations of same degree 
debt for, when extinguished 

obligation of executor to provide reasonable, for his ward 
where executor advances ward’s, from his own fund 
administrator’s power to provide, for missing person’s relations 


Page . 

221 
221 
2*22 
222 
222 
222 

223 
221 

224 
220—229 

r of 
... 225 
... 225 
... 226 
... 226 
... 227 
227 
227, 228 
... 228 

225 

... 228 
229-234 
... 230 
... 230 
231 
234 
3i»7 
30S 
321 


230. 


Majority Act- 

See Acts. 


Marital authority- 
exercise of 

Sec Authority. 


114—117 


Marriage (s)— 
proposal of 

when can be made to a woman 
conditions requisite for 
to a married woman 

right of married woman to marry another 
suit regarding, general rules to form decisions as to 
Statutes and Acts applicable to Musalmans in India 
personal law on 

proposal of, to a woman observing I tidal 


to the 


1-3 

1 


• % 4 
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Marriage (s )-contti, 

proposal of, when allowable to obtain widow’s hand... .. ... 2 

contract of, with widow when not lawful ... ... ... 2* 

with widow when invalid ... ... ... ... ... 3 

right of suitor to see face and hands of woman before ... ... 3 

promises of, when incomplete .. ... ... ... .. 3 

when party to, may retract promises or agreement ... ... t ... 3 

written agreement not constituting a contract of, but only a mode of 
proving it ... ... ... ... ... ... 3 

reading of Al Futiha not sufficient to constitute ... ... ... 3 

conditions requisite for a valid ... 4—11 

when said to be legally contracted ... ... 4 

declaration and acceptance are essential in a valid ... ... 4 

by whom declaration for, may be made .. ... ... 4 

dining period of liliiat absolutely nidi and void ... ... 4 

when a person competent to contract ... ... ... ... 4, & 

Indian Majority Act not affecting the capacity of a Mahoinedan in the 
matter of ... ... ... ... ... 5 

ago of puberty to contract, according to Mahomedan Law on what 
depends ... ... ... ... ... ... 5 

child given in, when can ratify or repudiate it ... ... ... 5 

consent to, essential to bind the party ... ... ... ... 5 

neither writing nor religious ceremony necessary to contract a valid ... 5 

w'ords of proposal and acceptance by whom and before whom to be made 
to complete the transaction of ... ... ... .. 5 

a civil contract ... ... ... ... ... ... 5 

validity and operation of, on what made to depend ... ... ... 5 

daughter given in, by father the marriage cannot be annulled by her on 
her coming of age .. ... ... ... ... 

nikah form of, amongst Mahomedans 

declaration and acceptance of, where both contracting parties present ... 
attention of parties contracting, should not be distracted 
party contracting, should hear each other’s words even when uttered in 
foreign language ... 

acceptance not to vary from declaration in contract of 
must be completed at one meeting 
when not valid 

conditions necessary for witnesses to 
qualification of witnesses present in contract of 
deaf man not a qualified witness to 

contract of, before witness asleep or intoxicated not valid 
contract of, when both parties Mussalmans 
suit for jactitation of, lies in a civil court 
witnesses necessary when a father gives his adult daughter in 
witnesses-necessary when a father present at the, of his minor daughter 
when written contract necessary in, and when not ... 
duties of woman to whom proposal of, addressed ... ... , ••• 

proposal of, liow contracted 


o 

6 

6 
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6 
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without settlement of dower valid ... ... g 

fixation of dower before, not necessary ...... 9 

not valid when contracted subject to a condition of which realisation is 
certain ... .. ... ^ 

valid and condition void when contracted under illegal condition ... 9 

temporary or Mutah, void . ... ... 9 

Shiah and Sunni school as to temporary or Mufah ... 10 

inheritance where, contracted under the form of Mutah ... 10 

by exchange valid ... ... ... ... IQ 

no reservation of option of seeing each other or imposition of any other 
condition in contract for ... ... ... |q 

contract for, with stipulation for beauty or virginity in woman aim for 
total absence of malady or infirmity in man—contract valid and stipu¬ 
lation void ... ... ... ... II 

legal effects of ... .. ... ... 11—H 

liabilities of husband and wife by establishment of ... 11,12 

what constitutes, in law ... ... ... 12, lH 

effect of, contracted withont witnesses or legal conditions ... , . 14 

effect of, cancelled before cohabitation or any equivalent act .. ... 14 

•cohabitation as husband and wife is evidence of .. ... ... 14 

presumption of ... ... ... ... ... ... 14 

impediments to . ... ... ... ... 15_20 

legal limit of number of wives by ... ... .. . 15 

necessary conditions for the validity of ... ... ... , 15 

'perpetual and temporary prohibitions to ... ... ... 15 

•contract of, between a Mahomed in woman and a uou-Miisalmati 
invalid ... ... ... ... ... .. ... 16 

•of a Mahomedan woman to a second husband during first husband’s life¬ 
time ... ... ... ... ... ... .. 16 

prohibited degrees of relationship in ... ... ... ... 16 

with daughter or mother of a wife when forbidden .. ... ... 17 

illicit intercourse constituting a prohibition to ... ... ... 17 

“fosterage produces an impediment to ... ... ... ... 17 

with sister, aunt and niece of a wife when not valid ... IS 

not permissible with a woman observing Iddut ... ... ... 18 

•with two sisters by one contract: decision as to ... ... ... IS 

•with fifth wife when unlawful ... ... 19 

union with a free woman after marrying four slave girls is not the fifth 19 
with woman during pregnancy when unlawful ... ... 19 

of a Muslim with fire-worshippers, &e.. unlawful ... ... ... 20 

•of a Muslim with non-Muslim woman when lawful ... ... ... 20 

•cohabitation when not a presumption of ... ... ... 20 

where intervention of a guardian in, an essential condition to its validity 21 
validity of contract of, by next nearest relation the nearer relation being 
absent ... ... ... ... ... ... ... 24 

-right of remote relation to contract marriage of minor where nearer 
relation rejects the proposal ... ... ... ... ... 24 
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Marriage (s)— contd. 

power of judge to contract, of the minor where nearer relation refuses the 
proposal 

limit of power of judge in, of female orphan in his charge 
contract of, where there are two relations of the same degree 
validity of, regarding insane woman contracted by her son 
compulsory power of father and grandfather to give children in 
validity of, under compulsory power of father or grandfather 
validity of, contracted by father and grandfather who are reputed pro¬ 
fligate ... ... ... ... .„ 

contracted by guardian to an unsuitable person 
right of ward to demand dissolution of, contracted by guardian 
right of ward compelled in, to cancel contract at puberty 
according to law of Sunni school when voidable by minor 
Fazoolee , when imperfect 
right of minor on attaining puberty to cancel 
right of option of woman to cancel, how to be exercised 
without intervention of guardian when valid and binding 
consent of adult woman essential in 

of woman against wish of Asab relation how to be impugned ... 
consent of virgin as to her, how' expressed 
conditions in, to bear the character of suitable union in law ... 
possession of wealth on the part of woman not considered in ... 
validity of, in case of misrepresentation of husband’s condition in life ... 
ignorance of husband’s condition in life at the time of, not to affect its 
validity... 

power of guardian or woman to cancel 
valid contract of, gives wife right to her dower 
presents in, not to be counted in lieu of dower 

obligation of husband for dower fixed after, by mntnal agreement or by 
judicial decree ... ... ... ... ... ^ 

right of wife to dower and its increase where repudiated before consum¬ 
mation of 

where valid retirement not amounting to consnmmation'of ... 
dower in case of minor’s, without consent of guardian 
return of gift or dower advanced with a view to ... 
property not the object of 
of Muslim with Christian w oman or Jewess ... ... 74—70 

religion of child born of, between a Muslim and a Christian woman or 
Jewess ... ... ... ... ... ... ... 75 

validity of, w r here a Christian wife married to Muslim becomes a 
Jewess and vice versa 
of Muslim where wife embraces Islam ... 
of non-Muslim where husband embraces Islam 
of non-Muslim where both embrace Islam together 
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25 

25 

26 
26 
26 
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.. 28 
.. 28 
.. 28 
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30, 31 
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.. 31 

.. 32 
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39 

39 
39 
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51 

54 

56 

57 

69 

70 


75 

76 

77 

78 


w here judge to pronounce dissolution of 
void and invalid 


76-79 
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Marriage (s>— contd. 

ties of consanguinity, affinity or fosterage rendering, void ... ... 79 

penalty of husband contracting illegal ... ... 79 -80 

validity of, with woman already married or in I (Idat ... ... 89 

w r ith two sisters under one contract when void ... ... ... 80 

validity of, where two sisters married one after the other ... 81 

cases of where absolutely void... ... ... ... ... 82 

witnesses necessary in a Mahomedan ... ... ... ...82 

legal effects of void ... ... ... ... ... 83 

legitimacy of child born of void ... ... S3 

of guardian with his adult ward when void .. ... ... 83 

separate contract by separate guardian for, of the same ward: validity of 83 
validity of, contracted by remote relation ... ... ... 84 

ratification of guardian in, when necessary ... ... ... 84 

validity of, contracted by invalids without guardian’s consent ... 84 

by agent when no woman mentioned ... ... ... ... 85 

by agent authorized to contract for one woman only but contracting 

for. two by single contract ... ... ... ... .. 85 

by agent to two women by two successive contracts ... ... 85 

by agent to a woman specified .. ... ... ... 85 

contracted by agent when valid ... ... ... ... 85 

contracted by agent when not binding on his principal ... ... 85 

ratification of, by principal ... ... .. ... ..85 

contract of, by agent authorized by woman ... ... . 86 

cancellation of, unless difference of dower made good ... ... 86 

contracted by a person without authority ... ... ... S7 

how proved ... ... . . ... ... 87, 90 

testimony of witness where dispute as to actual .. ... ... 87 

under misrepresentation ... .. ... ... ... 87 

acknowledgment when proof of ... ... ... 88,90 

testimony of guardian against his ward where, denied ... 88 

presumption when in favour of ... ... ... ... 89 

presumption of, w r here man and woman living as husband and wife ... 89 

acknowledging a son when proof of ... . ... ... 89 

maintenance of wife where, void ... ... ... ... 99 

recovery of amount where husband denies the ... ... ... 108 

-where husband proves that, w'as dissolved ... ... 109 

dissolution of ... ... ... ... ... ... 124 

where husband may dissolve, by repudiation ... ... ... 124 

subsistence of, during Iddat ... ... ... 133 

husband’s inheritance in w ife’s estate where dissolution of, brought 

about by her 

Khula repudiation cancels all debts arising from dissolved ... 

Khula repudiation when occurs before consummation of 
when wife may keep her child born of dissolved, until of age 
compensation in Khula repudiation where, void ... 
where apostasy takes place after consummation of 


158 

161 

161 

164 

168 

173 
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Marriage (s)— conel<L 

where apostasy precedes consummation of ... ... ... 173 

right of wife to maintenance on dissolution of ... 181, 1S2,1S3, 184 

presumption of legitimacy from, follows the bed ... ... ... 196 

fosterage is an impediment, to ... ... ... ... ... 207 

effect of suckling regarding prohibition to ... ... ... 208 

impediments to, where one of the two wives suckles the other ... 209 

Marriage outfit- 

present of, by father in good health ... ... ... ... 71 

possession of, during father’s death-illness ... ... ... 71 

purchase of, by father with his own money ... ... ... 71 

purchase of, by father from dower ... ... ... 71 

contention of, as a loan ... .. ... ... ... 72 

exclusive property of wife ... ... ... ... ... 72 

where there is a dispute as to, local ciistom to serve as guide ... 72 


Married Women’s Property Act- 

See Actx. 

Marz-ul-maut— 

conditions necessary to establish ... .. ... 154 

defined ... ... ... ... ... ... 216, 247 

Matrons— 

who may appoint, to examine condition of child wife .. 33 

Mesne profits— 

account of, of property held by wife in lieu of dower ... ... 46 

Midwife- 

testimony of trustworthy Muslim, in proof of child’s birth and identity 194 


Minor- 

order of guardianship for, and invalid adult in marriage ... ... 22 

who may be the guardian of, and invalid adult in marriage ... 22 

remote relation no priority over nearer relation in marriage of ... 24 

adult when to be treated as ... ... ... ... 26 

marriage according to law of Sunni school when voidable by ... 28 

right of, on attaining puberty to cancel marriage ... ... 29 

where father liable for dower in respect of ... ... ... 64 

power of father as guardian to dispose of property of minor ... 64 

compensation and dower in Khula repudiation in i-espect of 165, 166 

right and liability of father in respect of, in Khula repudiation 165, 166, 167 
definition of ... ... ... ... ... ... 301 

acts of, when valid ... ... ... ... ... 313—314 

-when void.*. ... ... ... 313—314 

responsibility of, for offences against person or property ... ... 315 

.cases where, not responsible for his transactions ... ... .. 315 
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Minor— concld. 

where a guardian can authorize a, to engage in trade ... 317 

right of, authorized to trade ... ... ... ... ... 317 

when can choose between father and mother ... .. 319 

Misrepresentation- 

marriage under .. ... ... ... S7 


Missing Persons— 

See Person, 


Mortgage— 

effect of, where mortgagor not the guardian of infant’s property ... 234 

Mahomedan Law as to ... ... ... ... ... 235 

Mother- 

marriage with daughter or, of a wife when forbidden ... ... 17 

right of care and custody of child wife belongs to her, and not to her 
husband ... ... ... ... 33 

right of husband to recover his child wife from custody of her ... 34 

cases where a, bound to suckle her child herself ... ... 204 

right of, to remuneration for suckling the child .. ... ... 205 

right of, to custody of her child .. . ... ... 210 

-when forfeited ... ... ... ... 211 

when liable for her child's maintenance ... ... ... 222 

maintenance of, when she marries a second time ... ... ... 227 

a de facto guardian ... ... ... ... ... ... 235 

Mufti- 

or law-giver ... ... ... ... ... *317 


Munhat-ul Khaliq— 

See Bibliography, 


Mutah— 

where wife in lieu of dower entitled to ... . .. 

where wife entitled neither to dower nor to ... ... ... 57 

when due instead of dower ... ... ... .. •• 66 

in Khnla repudiation ... ... ... • •• • 161 

right of wife to, in case of apostasy before consummation of marriage .. 173 


Mutah Marriage - 

temporary or, void ... 

Shiah and Sunni school as to temporary or 
inheritance in 


N 


Niece- 

marriage with sister, aunt and, when valid 


IS 
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Nights - 

husband’s partition of, where several wives 
-on a journey 


Page. 


92 

93 


Nikah form- 

of marriage amongst Mahomedans ... ... ... ... 6 - 

Nobility- 

acquired superior to that inherited ... ... ... 37 

O 

Oath- 

declaration on, for settlement of dower .... ... ... ...66,67 

effect of husband’s, as to repudiation ... ... ... ... 146 

conditions necessary to demand, of linn ... ... ... 186,187 

effect of separation consequent upon, of Han ... ... ... 189 

Oaths Act- 

See Acts. 

Offences— 


responsibility of minor and adult lunatic for their, against persons and 
property... ... ... ... ... ... ... 315 

Old age— 

not affecting virginity of a woman ... ... ... ... 33 

Order— 

of guardianship for minor and invalid adult in marriage ... ... 2*2 

Oudh Laws Act- 

See Acts. 

Ownership— 


of household effects how settled .. ... ... ... 73 

of property how transferred ... ... ... ... ... 247 

P 

Paralysis 

repudiation by persons suffering from ... ... ... ... 154 

Paralytic- 

gift by, valid ... ... ... ... .. 389* 

Parents— 

duties of, towards child ... ... ... ... ... 204 

maintenance of, by child .. ... ... ... 226—229 

maintenance of poor, when incumbent on child ... ... 227, 228 


obligation of children to maintain poor, is irrespective of their shares 228, 229 

Paternal Authority- 

See Authority . 

Paternity— 

where child born six full months from date of valid marriage ... 185 

and filiation ... ... ... ... ... f85—264 




GENERAL INDEX. 


517 


Paternity— concid. Page. 

where husband denies legitimacy of a eliild ... ... igg. 

of child born of a void marriage before separation ... ... 190 

of child born of cohabitation by mistake ... ... 190 

of ehild born of a sedueed woman ... ... 190 

of ehild born of a woman observing IdiUit ... .. 191 

of ehild born of a widow observing Iddat ... ... 191 

of ehild born of a young wife not subjeet to menstruation ... 192 

of ehild where wife claims to be pregnant when repudiated ... ... 193 

of child born to a your.g widow ... ... ... 193 

of ehild born within two years since repudiation or husband’s death ... 194 

acknowledgment of ... ... ... .. 194—201 

doctrine of acknowledgment not applicable where, of a ehild is known ... 198 


acknowledgment of a foundling as to 
See Relationship . 


202 


Payment— 

of dower where wife’s virginity is stipulated for 
of dower where wife’s beauty is stipulated for 
husband’ liability for, of stipulated or proper dower 
of maintenance how regulated 

Penal Code- 

See Acts. 


59’ 

59 

60 
101 


Penalty— 

of husband contracting illegal marriage ... 

where father refuses to provide maintenance of his child 


79, 80 
222 * 


Person— 

when competent to contract marriage .. ... ... ... 4,5 

when held to be missing ... ... ... ... _ 3*20 

power of agent appointed by a missing ... ... ... 320 

power of judge to order sale of property of missing ... ... 321 

power of administrator to provide maintenance for relation of missing ... 321 
how long a missing, is to be regarded as alive ... ... ... 323 

procedure where the death of a missing, declared by judge ... M , 327 

where a missing, discovered to be in existence or returns ... ... 327 

procedure where heirs or debtors of a missing, claim that he is dead 327—328 
presumption as to life of a missing ... ... ... ... 322 

presumption as to death of a missing ... ... ... ... 323 


Phthisis- 

repudiation by persons suffering from 


154 


Possession- 

deed of settlement covering property not in, of settlor 
retention of, until dower satisfied 
retention of, until dower paid ... 


42 

44- 

45- 
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Possession—< oncui. 

of widow in lieu of (lower ... ... ... ... ... 47 

widow’s right to take, of her husband’s real estate in lieu of dower ... 47 

of marriage outfit during father’s death illness ... ... ... 71 

in case of gift. See Gift (#). 


Postponement— 

of separation for a year when granted ... ... .. 109 

Presumption— 

of marriage ... ... ... ... 14 

cohabitation when not a, of marriage ... ... ... ... 20 

as to puberty of a girl ... .. ... ... ... 2 $ 

as to dower ... ... ... ... 44 

when in favour.of marriage ... ... ... ... ... 89 

of marriage where man and woman living as husband and wife ... S 9 

of legitimacy from marriage follows the bed ... ... ... 196 

as to legitimation of a child how made ... -... ... ... 197 

as to whether a missing person is alive ... ... ... ... 322 

Principal - 

contract of marriage by agent when binds ... ... ... 35 

how far bound when agent exceeds authority ... ... ... 30 

ratification of marriage by ... ... ... ... ... S5 

obligation of, as to marriage contracted by agent ... ... ... S5 

liability of, to acknowledge marriage where larger dower settled by 
agent ... . . ... ... .. ... ... 86 


Probate and Administration Act— 

See Acts. 


Prodigal- 

bequest of, when valid ... ... ... ... ... 274 

validity of acts of a... ... ... ... ... ... 316 

Profession- 

equality in respect of, or trade ... ... ... 38,39 

maintenance of wife engaged in independent ... ... ... 93 

Promises— 

of marriage when incomplete ... ... ... ... ... 3 

when party to marriage may retract, or agreement ... ... 8 

Prompt- 

division of dower as, and deferred ... .. ... ... 42 

when a dower to be considered as ... ... ... ... 43 


.Prompt Dower- 

See Dower. 
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Proof— 

of marriage 

of marriage by acknowledgment 
acknowledging a son when, of marriage 
acknowledgment when, of marriage 

testimony of trustworthy Muslim midwife in. of child's birth 
identity 
of child’s birth 


Pag*. 


87—90 
... 88 - 
S9 

... 90 

and 
... 194 
194—201 


Proper Dower- 

See Dover. 


Property — 

Muslim cannot act as guardian in the administration of the, of non- 
Muslim ... 

while non-Muslim can act as guardian in the administration of the, of 
non-Muslim 

no portion of, given to a wife as dower can without her permission be 
given to another wife 
where cannot be made subject of dower 

where given to wife in her dower without being specified ... 
deed of settlement covering, not in possession of settlor 
priority of widow’s claim on her husband’s, in lieu of dow er ... 
simple contract of money-payment for dower not necessarily giving 
right to wife over husband’s ... 

acconnt of mesne profits of, held by wife in lieu of dower ... 
validity of gift of immovable, in lieu of whole dower 
widows* right to purchase, as her own with dower-money ... 
widows* right to sell, in possession in lien of dower 
where estate becomes the actual, of wife 
power of father, as guardian to dispose of, of his minor sons 
not the object of marriage 
husband’s authority in respect of wife’s 
power of wife in respect of her 
found in the person of a foundling 

sale of landed, of child by guardian when permissible 
sale of, by a Mahomedan lady belonging to her and certain minors 
when guardian may sell his ward’s 

effect of mortgage W’here mortgagor not the guardian of his ward‘9 
power of guardian to sell minor’s immovable ... 
sale of, by de facto guardian ... 
cancellation of sale of minor’s ... 
right of father to sell and purchase, for bis child ... 
suit against father for recovery of ... 

when held to be indivisible 
that may be lawfully given 
that can be bequeathed 

when testator can bequeath whole of his, to a single person 


24 

24 

42 

42 

42 

42 

44 

45 

46 
46 

46 

47 
61 
61 
70 

114 

114 

202 

233 

234 
234 
234 

234 

235 

236 

237 

238 
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Property— concld. 

liability as to loss of, bequeathed 
sale of, by executor 
gift of. See Gift ( s }. 

See Bequest , Legacy and Wills. 

Proposal of Marriage - 

See Marriage and Proposal. 

Proposal- 

words of, and acceptance by whom and before whom to be made to 
complete the transaction of marriage . ••• ... ••• 5 

duties of woman to whom, of marriage addressed ... ... S 

of marriage how contracted 

Punjab Laws Act- 

See Acts 

Puberty- 

age of, to contract marriage under Mahomedan law in what depends .. 

age of, how to be determined ... ... ... ... 

guardianship ceases at the age of 

minor cannot choose between father and mother before 

Q 

Quality— 

of clothing how determined ... ... .. ... • 105 


. 5 

. 31S 
. 319 
. 319 


Page. 

282, 283 
304-305 


Radd-ul-Muhtar— 

See Bibliography . 

Raji Repudiation- 

See Repudiation. 

Ramazan— 
definition of 


R 


169m 


Ratification- 

power of child given in marriage as to its 
effects of 

of marriage by principal 

Razaat— 

See Suckling. 

Reason- 

age of, how fixed 

Reciprocal rights— 

and duties of husband and wife 


35, 36 
85 


318 


91—123 
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Recovery— 

of the amount where husband advanced maintenance before he left ... 10$ 
where husband denies the marriage ... ... ... ... 108 

where husband proves that marriage was dissolved ... ... 109 

Registration of Muhamadan Marriages and Divorces Act- 

See Acts— 


Regulation- 

IV (Bom.) of 1827, s. 2S ... ... ... ... 2 

Relations— 

right of next nearest, to contract marriage the nearer relation being 
absent ... ... ... ... ... ... 24 

procedure where nearer, refuses the proposal of marriage of his minor ...24. 25 
contract of marriage where there are two, of the same degree ... 25 

validity of marriage contracted by remote ... ... ... 84 

when to provide maintenance of child... ... ... ... 222 

maintenance of poor ... ... ... ... ... 229 

Relationship- 

testimony necessary to establish ... ... ... 200 

Religion- 

child to follow his father’s ... .. ... ... 75 

of child born of marriage between a Muslim and a Christian woman 
or a Jewess ... ... ... ... ... ... 75 

no inheritance between husband and wife where, different ... 76 

of child when husband or wife embraces Islam ... ... 7S 

of fatherless minor child when grandfather embraces Islam 7$ 

difference of, when affects obligation of maintenance ... ... 230 

difference of, not affecting a bequest ... ... ... ... 281 

Re-marriage — 

with a woman repudiated three times when lawful ... 19 

with wife repudiated by one or two irrevocable repudiations ... 141 

legal effects of, on previous repudiations ... ... ... 142 

effect of, during Iddat ... ... .. ... ... 179 

impediments to, where one of the two wives suckles the other ... 209 


Remuneration— 

where a mother entitled to, for suckling child ... ... ... 205 

for stickling equivalent to a contract for hire. ... ... 206 

where mother engaged to suckle her child ... ... ... 206 

for suckling not lost by father’s death ... ... ... ... 207 

Repudiation- 

dispute as 'to dower if arises after, but before consummation ... 66 

mere arbitrary act of a Mahomedan husband ... ... ... 125 




522 


GENERAL INDEX. 


Repudiation— contd. 

in respect of marriages by Mutah form 
where pronounced during intoxication 
by dumb man 

where husband considered incapable of pronouncing a valid 
right of minor’s father or minor himself to pronounce a valid 
how may be expressed 

delegation of power of, to a third party 
effect of husband’s signing ah instrument of, before wife’s father 
writing where not necessary to the validity of a 
husband may give his wife an option of 
number of ... ... ... ... 

by taluk not complete and irrevocable by a single declaration 
no special expression necessary to constitute a valid 
what constitutes a valid 
express formula for, defined 
implied formula for, delined 
pronouncing of the word taluk three times when not a valid ... 
use of certain expression meaning not to be received back as 
constitutes a valid 

exact words used in, are of vital importance ... 
raji , and its legal effects 
expression involving a revocable 
expression , involving a, by implication 

marriage-tie not dissolved by a revocable, until Iddat completed 
when revocable and irrevocable 
different kinds of 
revocable, and its legal effects ... 
when a, is revocable 
when a, is irrevocable 
when a revocable becomes irrevocable 
with compensation irrevocable 
expressions that constitute an irrevocable 
when a vow of continence effects an irrevocable 
legal effects of irrevocable 
legal effects of a final or triple 

re-marriage with wife repudiated by one or two irrevocable 
legal effects of re-marriage on previous ... 
not affecting woman whose marriage is void 
definition of conditional and unconditional 
to take effect at a future time-explained 
with suspensive condition when takes effect 
effect of conditional 

effect of husband’s oath as to, where conditional 
effect of suspended ... 
where subject to two conditions 
effect of wife’s declaration regarding 
how pronounced 
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Repudiation— concld. 

withdrawal of ... ... ... ... ... 147 

right of husband to empower his wife to pronounce ... 147,148 

wife when to decide where empowered between maintenance or ... 148 

operation of single irrevocable, where wife given discretionary power .. 149 

where a revocable, takes effect ... ... ... ... 149 

where wife exceeds her authority in number of ... ... ... 149 

where wife does not adhere to the form of, authorized ... 150 

during illness ... ... ... 150-153 

in other cases ... .. ... ... ... ... 154 

effects of irrevocable, during husband’s illness ... ... ... 155 

by mutual consent of husband and wife in Khula form ... 158-168 

definition of Khula ... ... ... ... ... 158,159 

validity of Khula , granted under compulsion ... ... 159 

conditions necessary in Khula ... ... ... ... 159 

when a Khula, can validly take place ... ... ... ... 159 

conditions that modify a Khula ... ... ... 159 

amount of compensation necessary in Khula .. ... ... 160 

fit subject for compensation in Khula ... ... ... ... 160 

where Khula , equivalent to irrevocable repudiation ... _ 160 

compensation where proposal of Khula , emanates from husband ... 160 

judicial decree not necessary in Khula ... ... .. 160 

Khula , where it emanates from husband ... ... ... 160 

Khula , where it emanates from wife ... ... ... ... 161 

withdrawal of Khula ... ... ... ... ... 161 

effects of Khula , with compensation ... ... ... ... 161 

in Khula form when occurs before consummation of marriage ... 161 

in Khula form cancels all debts arising from dissolved marriage ... 161 

maintenance in Khula ... ... ... ... 161. 162 

dower in Khula ... ... ... ... ... 161,162 

Mutah in Khula ... ... ... ... ... ... 161 

effects of Khula , without compensation ... ... ... ... 162 

where dower is compensation for Khula ... ... ... ... 162 

suit for debts inv Khula ... ... ... ... ... 162 

liability of wife to suckle and maintain child in Khula ... 163, 164 

custody of child in Khula ... ... ... ... 164, 165 

child’s maintenance in Khula ... ... .. ... ... 165 

compensation and dower in Khula , in respect of minor ... 165, 166 

right and liability of father in respect of minor in Khula ... 165, 166,167 

effect of Khula , offered by wife during last illness ... ... ... 167 

in Khula form by wife legally incompetent ... ... ... 167 

liability of agent for compensation in Khula ... ... ... 168 

compensation in Khula , when payable ... ... ... ... 168 

compensation in Khula , where marriage void ... w ... 168 

paternity of child born within two years since, or husband’s death ... 194 

Restitution of conjugal rights— 

See Conjugal Rights. 

AR, mi 
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Retirement— 

what constitutes valid ... ... ... ... ... 53 

legal effect of valid ... ... ... ... ... 53 

where valid, not amounting to consummation of marriage ... ... 56 


Return— 

or taking back wife how it is constituted ... ... 133 

right of, how to be exercised ... .. ... 134,135 

what constitutes a valid ... ... ... ... 134 

husband to inform wife about his exercising the right of .. 134 

when the right of, ceases ... ... 135 


Revocable Repudiation— 

See Repudiation. 

Revocation - 

of a will how made ... ... ... .. ... ... 282 

denial of a will not constituting ... ... . 282 

of gift. See Gifts. 


S 


Sabaeans— 

marriage of a Muslim with, unlawful 


20 


Sale— 

of landed property of child by guardian when permissible .. ... 233 

question of legal necessity in case of ... ... ... ... 233 

of property by a Mahomedan lady belonging to her and certain minors 234 
of property by de facto guardian ... ... ... ... 235 

when a child can cancel, made by its father ... ... .. 236 

gift of property in consideration of ornament amounts to a ... .. 267 

gift for consideration is in effect a, and purchase ... ... 267 

- of property by executor ... ... ... 304—305 


Seizin- w 

transfer of, is unnecessary in hiba-bil-ewaz ... .. ... 264 

one of the essential acts for giving validity to a gift ... ... 265 

how effected ... ... ... ... ... ... 265 

Separation- 

postponement of, wheh a judge to grant ... ... 169 

suit for, on the ground of impotency ... ... ... ... 169 

right of wife to demand, for husband’s impotency ... ... 161 

on account of husband’s impotency ... .. ... 169—171 

on account of apostasy ... ... ... .. 172—174 

where a judge to pronounce ... ... ... ... ... 170 

effect of, for impotency ... ... ... ... ... 171 

when husband and wife apostatize at the same time ... ... 172 
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Settlement- 

deed of, covering property not in possession of settlor 
void but contract valid where unlawful thing settled as dower 
basis of, in case of dispute as to amount of dower ... 
declaration on oath for, of dower 

Settlor— * 

deed of settlement covering property not in possession of 


Page . 
42 

... 42 

... 66 
66, 67 


42 


Sharh-i-Vikayah— 

See Bibliography. 

Shiah School- 

validity of J futah marriage according to 

prohibits marriage between a Shia woman and non-Mussulman 
contract of marriage with a Christian not valid according to ... 
requirements in fazoolee marriage according to 
ainouuts of dower according to 

option as to time when amount of dower may be fixed according to 
repudiation in marriage by the Mutah form 
right of mother to the custody of her daughter according to 
when mother is deprived of such custody 

right of father governed by, to the custody of his children ... 

gift of a house for residence'is governed by the rule of the Sunni school 

where rule of, silent rule of Sunni school applies ... 

validity of gift of undivided property according to 

as to transfer of property where possession taken under invalid gift 

right to dispose of property by will according to ... 

Sister (s)— 

marriage with, aunt and niece of a wife when not valid 
marriage with two, under one contract when void ... 

Special Marriage Act- 

See Acts. 


... 10 

16, 20, 75 
20, 75 
... 28 
... 40 

... 41 

... 125 
217, 218 
... 218 
... 218 
252 

252 

253 

254 
277 


18 

SO 


Star-worshippers— 

marriage of a Muslim with, unlawful 


20 


Status— 

of husband and wife at first Christians and subsequently Mahoraedans 
where custom fails reference to be made to, of woman and amount 
cf fixed dower 

acknowledgment of a child as son gives the child, of a son 

of an heir how'determined 


14 

43 

197 

290 


Suckling— 

of the child by mother 

where a mother entitled to remuneration for, of her child 


204 

205 
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Suckling— contd. 

liability of father to provide a wet-nurse for child’s ... 205 

during Iddat ... ... ... ... ... ... 205 

remuneration for, equivalent to a contract for hire ... .. 206 

after expiry of Iddat ... ... ... ... ... 206 

remuneration for, not lost by father’s death . ... ... 207 

effect of, regarding prohibition to marriage ... ... ... 208 

Suit- 

general rules to form decisions in, regarding marriage, &c. .. 2 

for jactitation of marriage lies in a civil court ... 7 

limitation for, to realize prompt dower ... ... 44 

limitation for, to realize deferred dower ... 45 

by widow against estate of her late husband to realize dower 46 

for dower by heir of a widow ... ... ... 62 

for restitution of conjugal rights when not maintainable ... 119 

limitation in a, for recovery of a wife ... ... ... 122 

-for restitution of conjugal rights ... ... 122 

for separation on the ground of impotency ... ... ... 166 

in respect of missing person’s property ... ... .. 323 

Suitor- 

right of, to see face and hands of intended bride before marriage ... 3 

claim of, for sum advanced for maintenance of woman ... 68, 69 

T 

Tafrik- 

or formal separation ... * ... ... ... ... 169 

Tafsirat-ul-Ahmedia— 

See Bibliography . 

Tafweez— 

or wife’s power to repudiate herself ... ... ... ... 147 

Tahtavi— 

See Bibliography . 

Talak— 

signification of the word ... ... 129 

Tamlik— 

defined ... ... ... ... ... ... ... 248 


Tankihul Hamidiah- 

See Bibliography. 
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Testator— p <*ge. 

right of, to give preference to one heit over another ... ... 279 

death of, caused by a person in whose favour a bequest was made ... 279 

liability of, where loss of object bequeathed while in his possession 282 

right of, having heirs to make a bequest ... ... 283 

where bequeaths an unspecified share subject to variation ... ... 284 

where bequeaths a thing definite and specified two-thirds having perished 2S5 

where bequeaths a specified sum having a debt against the estate ... 285 

where bequeaths right of residence in or rents of a house ... ... 286 

where bequeaths usufruct to one and property to other person ... 288 

cannot restrict functions of executor ... ... ... 294 

revocation of executorship by ... ... ... ... ... 296 


Testimony— 

of trustworthy Muslim midwife in proof of child’s birth and identity ... 194 

necessary to establish relationship ... ... ... ... 200 


Trade- 

equality in respect of profession or ... ... 38, 39 

where a guardian can authorise a minor to engage in ... .317 

right of minor authorized to ... ... ... ... ... 317 

Transaction— 

of gratuitous nature when and how far valid ... .. 289 


Transfer— 

of possession of property subject of gift. See Gift (*). 

Transfer of Property Act- 

See Acts, 

U 

Umdat-ul-Riayah— 

See Bibliography. 

Unconditional repudiation— 

See Repudiation, 

V 

Verbal Contract- 

See Contract. 


Vilayat— 

See Authority, 

Virgin- 

consent of, consulted by distant relation as to her marriage how to be 
expressed 

when wife to be treated as 

Virginity- 

accident not affecting, of a woman 

payment of dower where wife’s, is stipulated for 
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Virtue— 

equality in respect of, or otherwise ... ... ... .. 38 

Void Marriages— 

See Marriage. 

W 

Waiver— 

of widow’s claim to dower. ... ... ... ... 52 

Ward— 

right of, to demand dissolution of marriage contracted by guardian 27 

right of, compelled in marriage to cancel contract at puberty 28 

separate contract by separate guardian for marriage of the same 83 

marriage of guardian with his adult, when void ... S3 

testimony of guardian against his, where marriage is denied 88 

executor must provide reasonable maintenance for his .. 307 

when executor advances maintenance of, from his own fund .. 308 

when executor can deliver property to ... ... ... 311 

Wasaya— 

See Wills. 

Wasi— 

See Executors. 

Wasiatnamah 

See Will. 

Wet-nurse- 

liability of father o provide a, for child’s suckling... ... 205 

where a hired, may be compelled to renew her agreement ... ... 207 


Widow— 

when proposal of marriage allowable to obtain hand of ... 2 

contract of marriage with, when not lawful ... ... ... 2 

marriage with, when invalid ... ... ... ... 3 

right of, to claim the balance of dower for marriage ... ... 9 

priority of the claim of, on her husband’s property in lieu of dower .. 44 

lien of Mahomedan, for balance of dower ... ... 41 

right of, to dower is personal and does not pass to purchaser of estate 46 
suit by, against estate of her late husband to realize dower ... 46 

right of, to purchase property as her own with dower-money ... 46 

right of, to sell property in possession in lieu of dower ... ... 47 

right of, to take possession of her husband’s real estate in lieu of dower 47 

right of, to dower where there is no deed to that effect ... 51 

suit for dower by heir of a ... ... ... ... 62 

right of heir of, to demand dower from husband’s heirs ... ... 63 

not entitled to maintenance ... ... ... ... . . 134 

paternity of child born of a, observing Iddat ... ... 1P . 191 

position of, in respect of deceased husband’s estate .. ... ... 232 
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Wife- 


liabilities of husband and, by establishment of marriage 
cohabitation as husband and, is evidence of marriage 
marriage with daughter and mother of a, when forbidden 
marriage with sister, aunt and niece of a, when not valid 
when marriage with fifth, unlawful 
when to be treated as virgin 

no portion of property given to a, as dower, can without her 
be given to another wife 


11—12 

14 

... 17 

... 18 

... 19 

33 

permission 

... 42 


where property given to, in her dower without being specified 
lien of, on her husband’s estate in lieu of dower 
claim of, to full amount of dower discussed 
time when right of, to dower is acquired 

simple contract of money payment for dower not necessarily giving 
right to, over husband’s property 
account of mesne profits of property held by, in lieu of dower 
gift of immovable property to, in lieu of whole dower 
cases where, entitled to proper dower 
right of, to remit her claim to dower 
power of adult, to remit dower in her husband’s favour 
right of, to additions made to dower 
right of, over whole dower once perfected never forfeited 
right of, to dower and its increase where repudiated before consum¬ 
mation of marriage 
where to restore dower to husband 
right of, to dispose of dower ... 
when entitled to stipulated dower 
when in lieu of dower entitled to Mutah 
when neither entitled to dower nor Mutah 
payment of dower where virginity of, is stipulated for 
payment of do wer where beauty of, is stipulated for 
liability of husband to pay the stipulated or proper dower to, even in 
absence of stipulated virginity 
who may receive dower on behalf of a minor 
dower is the sole property of *... 
where estate becomes the actual property of 
right of husband in case of gift of dower by 
not to be compelled to relinquish her dower 
where can claim dower either from husband or surety 
claim of, to prompt dower after her surrender to her husband 
claim of, in respect of dower which is lost 

validity of marriage where a Christian, married to a Muslim becomes 
a Jewess and vice versd 
when proper dower in full to be paid to ... 

right of’'Muslim with a Muslim* to marry a Christian woman or a 
Jewess ... 

marriage of non-Muslim where, embraces Islam 
testimony of, where dispute as to actual marriage .. 


42 

44 

45 
45 

45 

46 
46 
49 
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Wife- cone Id. 

acknowledging a woman as, when proves the marriage ... ... 89 

acknowledgment as, must be distinct and unmistakable ... ... 89 

husband’s duties towards ... ... ... 91—94 

one, may abandon her rights in favour of another ... ... 93 

remedy of, in case of her husband’s unjust treatment ... ... 94 

when deemed to be rebellious ... ... .. ... ... 99 

right of, to demaud wages from husband for cooking ... ... 104 

when entitled to demand clothing from husband ... .. ... 104 

clothing and lodging of ... ... .. 104—107 

when can claim a new garment ... ... ... 104 

when to be provided with a separate dwelling or apartment ... ... 105 

when cannot be compelled to provide lodging to husband's relation or 
children ... ... ... ... ... 105" 

when can claim to be removed to another dwelling ... 105, 106 

where husband bound to provide another dwelling or a companion for his 106 

what articles a husband bound to provide for his ... ... 106 

when may release her husband from paying maintenance ... ... 113 

cannot setoff her debt against maintenance ... ... 113 

contracts by, when valid ... ... . ... 114 

not bound to contribute anything towards household expenses ... 114 

power of, in respect of her property ... ... 114 

husband must notu.se violence towards his, for her fault ... 115,116 

rights and duties of, towards her husband ... ... 117—123 

who may refuse her person to her husband ... 117,118 

decree for recovery of ... ... ... ... ... 122 

limitation in a suit for recovery of ... ... ... ... 122 

when may leave her husband’s house without permission ... 122 

right of, to visit her relation ... ... ... ... 122,123 

right of, to attend her sick father ... ... ... ... 123 

cost of litigation due to, against her husband ... 130 

liability of to suckle and maintain child after Khula repudiation .. 163 

liability of, where articles of compensation perish before delivery 163 

when may keep her child born of dissolved marriage until of age 164 

right of, as to Hazanah ... ... ... ... 164, 165 

right of, to the estate of a person acknowledging a child as his son ... 195 
right of, to remove child entrusted to her custody during and after Iddat 219 
right of, to acknowledge debt, legacy or share when repudiated at her 
request ... ... ... ... ... ... 291 

release of a debt by, in favour of husband in her last illness when valid 291 

Will(s)— 

or wasaya ... ... ... ... ... 271—293 

nature of a ... ... ... ... 271—283 

condition requisite for validity of a ... ... 271—283 

persons capable of making a ... .. ... ... ... 271 

fixation of signature as a consenting party gives validity to a a 271 

legal effect of omission to put a, in writing ... ... ... 272 
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Will(S)— concld. Paae ' 

policy of Mahomedan law as to disposal of property by ... ... 272 

as to payment of monthly allowance to a certain person after testatrix’s 
death ... ... ... .. ... ... ... 072 

not signed : validity of ... ... ... ... ... 272 

who can execute a ..» ... ... ... ... ... 073 

legatee must be living or conceived at the time of ... ... ... 273 

object bequeathed by, must be susceptible of being transferred ... 273 

made in favour of lawful son of testator’s eldest son not then born ... 273 
disinheriting nearest relations and leaving whole property to nephew: 

effect of ... ... ... ... .. ^ 275 

right of testatrix to make a, of her whole property ... ... 275 

diverting all property of testator from his next heirs invalid... ... 275 

to a stranger of one-third of testator’s property valid ... ... 276 

to strangers and relations : validity of ... ... ... 277 

extent of executor’s power over testator’s property under .. ... 277 

Hidaya as to disposition of property by ... .. ... 277,278 

appointment of an infidel executor does not invalidate a ... ... 296 


Witnesses)— / 

qualification of, present in contract of marriage ... ... ... 6 

deaf man not a qualified, to marriage ... ... ... ... 7 

number of, necessary where a father present at the marriage of his minor 
daughter ... ... ... ... ... ... 7 

contract of marriage before, asleep or intoxicated not valid ... ... 7 

necessary w'hen a father gives his adult daughter in marriage ... 7 

effect of marriage contracted without, or legal conditions ... 14 

for appointment of agent for marriage ... ... .. ... 34 

for determination of proper dower ... ... ... ... 50 

in marriage of a Muslim with a Christian woman or a Jewess 74 

necessary in a Mahomedan marriage ... ... ... ... 82 

evidence of, being descendants of parties not admissible ... ... 88 

necessary to prove birth of child born within two years since repudiation 
or husband’s death ... ... ... ... ... 194 

testimony of, necessary to establish relationship ... ... ... 200 


Woman- 

when proposal of marriage can be made to a ... ... ... 1 

proposal of marriage to a, observing Iddat... ... . ... 2,4 

duties of a, to whom proposal of marriage addressed .. ... 8 

marriage of a Mahomedan, to a second husband during first husband’s 

lifetime ... ... — ... ••• * •• ••• 16 

union with a free, after marrying four slave girls is not the fifth 
marriage ... ••• 1® 

marriage of a Muslim with non-Muslim, when lawful ... ... 20 

Shiah and Sunni school as to marriage between a Mussalraan, and a man 
not of her religion ... ... ••• ••• ••• 

continued cohabitation between a Manomedan and a Hindu, not a pre¬ 
sumption of marriage ... ••• ••• ••• 
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validity of marriage of insane, contracted by her son 
right of option of, to cancel marriage how to be exercised 
marriage of, against wish of Asab relation how to be impugned 
consent of adult, essential in marriage ... .;. 

silence does not amount to consent in adult 
when to be treated as virgin ... 

remedy of agent to realize guaranteed dower paid to the 
obligation of agent authorized by, to give her in marriage ... 
inferiority of, not rendering marriage invalid 
conditions necessary to make a man equal of a rich 
power of guardian of, to cancel marriage 

status of, for determining dower .. ... ... 

married without dower entitled to proper dower ... 

claim of suitor for sum advanced for maintenance of 

when to return gift or dower advanced with a view to marriage 

maintenance to a, observing Jddat with a view to marriage ... 

marriage of Muslim with a Christian, or Jewess ... • 

Muslim, only to marry a Muslim husband 

religion of child born of marriage between a Muslim and a Christian, 
a Jewess 

validity of marriage with, already married or in Jddat 

right of, to marry another man where repudiated by her husband 

contract of marriage by agent authorized by 

where must observe Iddat for seven months 

Iddat of a pregnant ... 

paternity of child born of a, observing Iddat 
paternity of child born of a seduced 

observing Iddat when asserts that she bore a child within two years 
where a married, claims to have given birth to a child 
acknowledgment by a, neither married nor observing Iddat , of a child 
unknown parentage as son ... 
where a, acknowledges a foundling as her son 
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